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Court of Appeals of the District of Columbia. 


No. 4316. 

Townley A. McKee et al., Appellants, 

vs. 

Cuxo H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 43199. 

Townley A. McKee and Ralph McKee, Copartners, Trading as 

Metropolitan Hotel, Plaintiffs, 

vs. 

Cuxo II. Rudolph, James F. Oyster, and J. Fraxklix Bell, Con¬ 
stituting the Commissioners of the District of Columbia, De¬ 
fendants. 

Exited States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 
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1 Hill of Complaint. 

Filed October 20, 1924. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 43199. 

Towxley A. McKee and Ralph McKee, Copartners, Trading as 

Metropolitan Hotel, Plaintiffs, 

vs. 

Cr no II. Rudolph, James F. Oyster, and J. Franklin Bell, Con¬ 
stituting the Commissioners of the District of Columbia, De¬ 
fendants. 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. Plaintiffs, Townley A. McKee and Ralph McKee, are citizens 
of the United States and residents of the District of Columbia, and 
are co-partners trading as Metropolitan Hotel, and they operate said 
hotel in the District of Columbia, and bring this suit in their own 
rights as such. 

2. The defendants are citizens of the United States and residents 
of the District of Columbia, and are Commissioners of the District 
of Columbia, and are sued as such Commissioners. 

3. The plaintiffs are engaged in conducting and operating a hotel 
or inn in the District of Columbia, in which they rent rooms to 
transient guests by the day, as well as to other guests by the week or 
for longer periods, at prices per room per day which vary from time 

to time, according to the conditions of the business and the 

2 costs of the many and varied items which constitute the neces¬ 
sary expenses of conducting and operating said business, such 

as rent, insurance, taxes, license fees, repairs to building and furni¬ 
ture, furnishings, linens, bedding, room supplies of all kinds, tele¬ 
phones. electric lights, gas, coal and other fuel, labor and personal 
services of men and women, skilled and unskilled, etc., all of which 
enter into the cost to the plaintiffs of a room and the accompanying 
service furnished with such room, which plaintiffs rent and furnish 
to their guests as aforesaid. Rooms are so rented and service fur¬ 
nished therewith by the plaintiffs to their guests by contract at prices 
discussed and agreed upon by and between the plaintiffs and their 
guests, which prices are satisfactory to the said guests and to plain¬ 
tiffs. 

The plaintiffs rent rooms to non-transient guests for a long period 
of time at reduced rates, based upon a daily charge less than the 
charge exacted from transient guests; the plaintiffs likewise rent 
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rooms to transient guests at daily rates greater than the daily rate 
made the basis for the charges to non-transient guests; such dif¬ 
ferentiation is reasonable and is necessary to the successful opera¬ 
tion of plaintiffs’ hotel business. The Act approved May 17, 1924, 
if enforced against these plaintiffs, will prevent them from making 
such differentiation in daily charges to transient and non-transient 
guests, and will require plaintiffs to adopt a single daily rate for all 
guests, whether transient or non-transient. 

4. That on the 10th day of August, 1917, the Congress of the 
United States passed an Act entitled “An Act to provide further for 
the national security and defense by encouraging the pro- 

3 duction, conserving the supply, and controlling the distribu¬ 
tion of food products and fuel,” which said Act was passed 

as a war-time measure for the purpose of conserving the food and 
fuel supplies of the United States during the then existing war. That 
thereafter, to wit, on October 22, 1919, there was passed by the Con¬ 
gress of the United States an Act entitled “An Act to amend an Act 
entitled ‘An Act to provide further for the national security and 
defense by encouraging the production, conserving the supply, and 
controlling the distribution of food products and fuel, approved 
August 10, 1917,’ and to regulate rents in the District of Columbia.” 
in Title II of which, commonly known as the “Ball Rent Law,” under 
the heading “District of Columbia Rents,” the Congress created a 
Rent Commission of the District of Columbia and conferred power 
upon it to fix the rents, charges, service and other terms and condi¬ 
tions affecting “(a) rental property,” and “(6) apartments and 
hotels” in the District of Columbia. Said phrase “rental property” 
was defined in said Act to mean any building or part thereof rented 
or hired, but not to include any hotel or apartment. 

Said Act of October 22, 1919, was never enforced, nor attempted 
to be enforced, with reference to hotels. 

Thereafter, to wit, on August 24, 1921, the Congress of the United 
States passed an Act extending for a period of seven months the 
provisions of Title II of the Food Control and District of Columbia 
Rents Act approved October 22, 1919, in which jurisdiction was con¬ 
tinued over rental property, apartments and hotels in the District 
of Columbia. Thereafter, to wit, on May 22, 1922, the Con- 

4 gress of the United States passed an Act extending for a 
further period of two years the provisions of Title IT of the 

Food Control and District of Columbia Rents Act approved October 
22, 1919, wherein jurisdiction was continued in said Rent Commis¬ 
sion over “rental property” and “apartments.” Said phrase “rental 
property” was defined in said Act to include any building or part 
thereof in the District of Columbia, rented or hired, but not to in¬ 
clude (1) a garage or warehouse, (2) any other building or land 
appurtenant thereto, used exclusively for business purposes, or (3) 
any apartment or hotel. 

That thereafter, to wit. on May 17, 1924, the Congress of the 
United States passed an Act entitled “An Act to extend for the period 
of one year the provisions of Title II of the Food Control and the 
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District of Columbia Rents Act, approved October 22, 1919, as 
amended,” which said Act is in words and figures as follows: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That it is hereby 
declared that the emergency described in Title 11 of the Food Con¬ 
trol and the District Rents Act still exists and continues in the Dis¬ 
trict of Columbia, and that the present housing and rental conditions 
therein require the further extension of the provisions of such title. 

“Sec. 2. That Title II of the Food Control and the District of Co¬ 
lumbia Rents Act, as amended, is reenacted, extended, and con¬ 
tinued, as hereinafter amended, until the 22d day of May, 1925, not¬ 
withstanding the provisions of section 2 of the Act entitled ‘An Act 
to extend for the period of two years the provisions of Title II of the 
Food Control and the District of Columbia Rents Act,’ approved 
Octol)er 22, 1919, as amended, approved May 22, 1922. 

“Sec. 3. That subdivision (a) of section 102 of the Food Control 
and the District of Columbia Rents Act, as amended by section 4 of 
such Act of May 22, 1922, is hereby amended by striking out the 
figures ‘1924’ in said subdivision and inserting in lieu thereof the 
figures T925\ 

“That the proprietor, manager, owner, or other j»erson in charge of 
and conducting any hotel in the District of Columbia shall 
5 post in a conspicuous place in each room thereof a card or sign 
plainly stating the price per day of such room, and a copy of 
such rates for each room shall be filed with the Commissioners of the 
District of Columbia. In case the hotel is conducted on the American 
plan, the rates for meals shall be posted in a conspicuous place in each 
room of the hotel. Such cards or signs, both with reference to rooms 
and meals, shall he dated as of the day on which they are posted. 

The rates charged for rooms shall not be advanced in less than tliirtv 

* • 

days from the date of the approval of the said commissioners of the 
written application therefor, and in the event an advance in rates is 
granted the same requirements with reference to posting of notices 
and filing copies thereof with the Commissioners of the District of 
Columbia, as above provided, shall apply. 

“Any person, firm, or corporation who shall violate any of the 
provisions of this Act or who shall charge any guest a rate in excess 
of said posted rates shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall l>e fined not less than $10 nor more 
than $100 for each offense. 

“The Commissioners of the District of Columbia are hercbv 
charged with the enforcement of this Act.” 

5. That on June 14. 1924, pursuant to the supposed authority 
vested in them by the said Act approved May 17, 1924. the Commis¬ 
sioners of the District of Columbia, acting by and through Daniel 
E. Garges, Secretary of the Board of Commissioners of the District of 
Columbia, issued and caused to be delivered to the Seeretarv of the 
Washington Hotel Men's Association the following letter: 
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‘‘The Commissioners of the District of Columbia direct me to call 
to your attention, as the representative of the Washington Hotel 
Men’s Association, the Act of Congress, (Public No. 119, 68th Con¬ 
gress, H. R. 7962) ‘An Act to extend for the period of one year the 
povisions of Title II of the Food Control and the District of Columbia 
Rents Act, approved October 22, 1919, as amended/ approved May 
17, 1924. 

“Section 3, of said Act, provides in part as follows: 

“ ‘That the proprietor, manager, owner, or other person in charge 
of and conducting any hotel in the District of Columbia shall post 
in a conspicuous place in each room thereof a card or sign 
6 plainly stating the price per day of such room, and a copy of 
such rates for each room shall be filed with the Commissioners 
of the District of Columbia. In case the hotel is conducted on the 
American plan, the rates for meals shall be posted in a conspicuous 
place in each room of the hotel. Such cards or signs, both with 
reference to rooms and meals, shall be dated as of the dav on which 
they are posted. The rates charged for rooms shall not be advanced 
in less than thirty days from the date of the approval of the said 
Commissioners of the written application therefor, and in the event 
an advance in rates is granted the same requirements with reference 
to posting of notices and filing copies thereof with the Commissioners 
of the District of Columbia, as above provided, shall apply. 

“ ‘Any person, firm, or corporation who shall violate any of the 
provisions of this Act or who shall charge any guest a rate in excess 
of said posted rates shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined not less than $10, nor more 
than $100 for each offense/ 

“While no provision of law requires that this notice be given you, 
or the members of your association amenable to the provisions of the 
above act, this communication is sent you to learn the disposition of 
the members of your association toward a compliance with the afore¬ 
said Act, the Commissioners having been advised that up to the pres¬ 
ent time, no effort has been made looking to an observance of the 
provisions of the aforesaid Act.” 

Thereafter, to-wit, on October 17, 1924, plaintiff, Townley A. 
McKee, as President of the Washington D. C. Hotel Men’s Associa¬ 
tion. and in l>ehalf of his brother Ralph McKee and himself, as in¬ 
dividuals and as copartners trading as Metropolitan Hotel, issued and 
caused to be delivered to the Secretary of the Board of Commissioners 

4 / 

of the District of Columbia, the following letter in reply: 

“As president of the Washington, I). C. Hotel Men’s Association, 
there has been referred to me for answer your letter of June 14, 1924 
in behalf of the Board of Commissioners of the District of Columbia, 
addressed to Mr. Lawrence Mills, Secretary, Washington Hotel Men’s 
Association, calling attention to the Act of Congress approved May 
17, 1924 (Public No. 119—68th Congress, H. R. 7962) which pro¬ 
vides that the proprietor or manager or other person in charge of or 
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conducting a hotel in the District of Columbia, shall j>ost in each 
room thereof a card or sign plainly stating the price per day for such 
rooms, and that a copy of the rates for each room shall be 
7 tiled with the Commissioners of the District of Columbia; and 
that the rates charged for rooms shall not Ik? advanced in less 
than thirty days from the date of approval by said Commissioners 
of written application therefor, etc., with further provision that for 
violation of any of the provisions of said Act or the charging of a 
rate in excess of said posted rates, fines shall Ik* imj>osed of not less 
than $10 or more than $100 for each offense. 

“You further state that while no provision of law requires that 
this notice Ik* given to the members of the Washington Hotel Men’s 
Association amenable to the provisions of said Act, your communica¬ 
tion is sent to learn the disposition of the members of said associa¬ 
tion toward a compliance with the aforesaid Act, inasmuch as the 
Commissioners have been advised that no effort has been made look¬ 


ing to the observance of the provisions of said Act. 

“In reply I heg to say that this question has l>een referred to coun¬ 
sel for the Washington Hotel Men’s Association and upon due con¬ 
sideration said counsel have advised that the Act referred to. so far 


as it attempts to compel the posting and filing of rates showing 
charges for rooms in hotels operated in the District of Columbia and 
to prohibit advances in rates charged for said rooms without first ob¬ 
taining the approval by the Commissioners of the District of Co¬ 
lumbia of such increase, is unconstitutional and void in that it de¬ 


prives proprietors of hotels of their property and liberty of contract 
without due or any process of law, in contravention of the Fifth 
Amendment to the Constitution. 


“Having in view the probable desire of the Hoard of Commis¬ 
sioners to test the validity of the Act of Congress in an individual 
case. I beg to state further that my brother. Ralph McKee, and my¬ 
self as co-partners trading as Metropolitan Hotel, are lessees of and 
operate the hotel of that name in the District of Columbia, and that, 
acting upon advice of counsel, we respectfully decline to comply with 
the provisions of said Act of Congress in our operation of said hotel. 

“In behalf of the Washington I). C. Hotel Men’s Association and 
in behalf of my brother and myself as individuals engaged in the ho¬ 
tel business in the District of Columbia, I will thank vou to inform 
me what if any steps the Commissioners of the District of Columbia 
will take looking to the enforcement of said Act of Congress.’’ 


Thereafter, to wit, on October 18, 1024, the Commissioners of the 
District of Columbia, acting hv and tlirough Daniel E. (larges, Secre- 
tarv of the Hoard of Commissioners of the District of Co- 
8 lumbia, issued and caused to he delivered to plaintiff Townley 
A. McKee, as President of the Washington, D. P. Hotel Men’s 
Association, the following letter: 


“I am directed hv the Commissioners of the District of Columbia 
to acknowledge the receipt of your letter of October 17th. in reply 
to a letter to your Association dated June 14. 1024, calling atten- 
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tion to the Act of Congress approved May 17, 1924 (Public No. 
119- G8th Congress, H. R. 79G2), which provides that the pro¬ 
prietor, manager or other person in charge of or conducting a hotel 
in the District of Columbia shall post a card or sign giving the 
rates per day for rooms and file a copy of such card or sign with 
the Commissioners of the District of Columbia, and asking what 
action your Association intends to take to carry out the provisions 
of said law. 

“The Commissioners note that you, on behalf of the Washington, 
I). C. Hotel Men’s Association, and you and your brother, Ralph 
McKee, as co-partners operating the Metropolitan Hotel in the Dis¬ 
trict of Columbia, decline to comply with the provisions of said Act 
of Congress in your operation of said hotel. 

“The Commissioners direct me to notify you that it is their in¬ 
tention to enforce the provisions of the law hereinbefore referred 
to by the institution of a criminal suit in the Police Court.’’ 

l>. That the costs to the plaintiffs of the various items of expense 
of operation of their business, many of which have been set 

9 forth specifically in paragraph 3 hereof, vary from time to 
time as the market price rises and falls; that labor costs 

vary and sometimes plaintiffs are forced by strikes, which frequently 
occur without warning, in times of conventions, to raise suddenly 
their scale of wages, sometimes to quadruple the ordinary scale; 
that the rate of taxation in the District of Columbia varies from 
year to year, and that by reason of a change in the fiscal relations 
between the District of Columbia and the Federal Government, 
made in the Act of Congress approved June 7th, 1924, the rate of 
taxation and the amount of taxes which plaintiffs must pay will be 
greater in the fical year ending June 30, 1925 than in the pre¬ 
ceding year; and it is necessary that plaintiffs, from time to time, 
advance or reduce the rates which they charge their guests for their 
rooms and service, and if not permitted to advance such rates to 
meet rising costs, they would be obliged to discontinue their busi¬ 
ness. Plaintiffs, on or about July 1, 1924, renewed their lease of 
the premises in which they conduct and operate the Metropolitan 
Hotel, at an increase of seventeen per centum (17%) over and 
above the former rental. At times of conventions and other large 
assemblages of non-residents in Washington, there are peculiar 
problems and situations that must be immediately absorbed and 
solved bv an adjustment in rates without waiting for the lapse of 
time necessary to petition the Commissioners for an increase in 
rates as required by the Act approved May 17, 1924 and the further 
lapse of the thirty day period after the Commissioners’ allowance, 
if given, of such increase, as required in said Act; rooms are neces¬ 
sarily held vacant immediately preceding such conventions 

10 and assemblages of non-residents, and remain vacant imme¬ 
diately succeeding such conventions and assemblages; there 

are unusual expenses, such as the hiring of additional watchmen 
and employees required to handle the exceptional volume of busi¬ 
ness during the conventions, and the making of large contributions 
required to bring the conventions to the city. Plaintiffs, in order 
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to handle such large number of persons, place more than one or 
even two persons in a single room, and make a rate for each person 
in each room according to the number in the room, which number 
varies at different times in different rooms, according as the number 
of persons in the room i* increased aid supplies and sendees for the 
room and the cost thereof are increased, as well as the wear and 
tear upon furniture, furnishings and equipment; and it is impos¬ 
sible for plaintiffs to post and tile a rate per room which will be 
reasonable under all such conditions. Plaintiffs have for many 
years granted very low special room rates to classes and groups of 
students from colleges and schools situated outside the District of 
Columbia in manv of the states, who come to Washington to study 
their Government and national institutions as part of their educa¬ 
tion, and after such classes or groups depart from plaintiffs* hotel, 
plaintiffs immediately restore the pre-existing higher rates upon the 
rooms so occupied. Plaintiffs desire to continue to contract for 
reduced rates to such students without affecting their right to re¬ 
store their usual rates when the students have departed, but if said 
Act approved May 17, 1924 is enforced, plaintiff's will he prevented 
from so doing. 

Plaintiffs have been engaged in the hotel business for fifteen years 
and during all that time have exercised the free right of con- 

11 tract between themselves and their guests, to the satisfaction 
of both, and they have both advanced and reduced the room 

rates in their hotel to meet the varying conditions of their business 
and the costs of the same, but always in the exercise of such right 
of freedom of contract, and it is their intention to continue to so 
conduct their business and adjust it from time to time to business 
conditions, if permitted to do so. 

No guest or wayfarer is compelled to contract with the plain¬ 
tiffs for a room or rooms in their hotel, hut is free to contract with 
plaintiffs or contract with the proprietor of any other of the very 
large number, about 100. hotels in the District of Columbia, which 
may suit his personal requirements and may meet his wishes in the 
free exercise on his part of his right to say whether he will take a 
room at any particular price per day, or not. The prices of rooms in 
said large number of hotels in the District vary from fifty cents per 
day upward to several dollars per day, according to the general 
characteristics and standing of the hotel, the location, size, equip¬ 
ment, furnishings of and service accompanying the room. 

7. That said defendants, as the Commissioners of the District of 
Columbia, are bv said Act, approved May 17. 1924, charged with 
the enforcement thereof and they threaten to, and each of them 
threatens to. and will, unless restrained by this Court, cause plain¬ 
tiff's to l>e prosecuted for violating said Act for failing to post in a 
conspicuous place in each room of plaintiff's hotel a card or sign 
plainly stating the price per day of such room, and for failing to 
tile with said Commissioners of the District of Columbia a 

12 copy of such rates for each room and for advancing the rates 
charged for any room or rooms in less than thirty days from 
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the date of the approval by the said Commissioners of a written ap¬ 
plication by plaintiffs therefor. 

And these plaintiffs allege that said Act of Congress approved 
May 17, 1924, is void and of no effect l>ecause repugnant to and in 
violation of the Constitution of the United States in that: 

(a) It deprives plaintiffs of their property and liberty without 
due or any process of law. 

(/>) It denies to plaintiffs the equal protection of the law. 

(r) It provides for the taking of the property of these plaintiffs 
for private use and without just or any compensation. 

(d) Said Act denies to and deprives plaintiffs of the right to have 

the reasonableness of anv action bv the Commissioners of the Dis- 

• 

trict of Columbia refusing their approval of advances in room rates, 
judicially reviewed and determined. 

(e) The Act is vague and uncertain in that it provides no time 
limit within which said Commissioners are required to act upon an 
application for advances in rates, and the said Act is further \aguc 
and uncertain in that it contains conflicting and inconsistent pro¬ 
visions in that it confers power upon both the Kent Commission 
of the District of Columbia and the Commissioners of the District 
of Columbia to enforce the same provisions. 

(/) The emergency which is declared in the first section 
1.4 of said Act approved May 17, 1924, to still exist and con¬ 
tinue in the District of Columbia, does not in fact still exist, 
and did not in fact exist on May 17, 1924. 

(g) Said Act requires the lapse of thirty days from and after 
the Commissioners’ allowance of an increase in the posted hotel 
rates before such increase can go into effect, which requirement is 
unreasonable and a deprivation of property without due process 
of law. 

( h) The hotel rates* provision in the Act requires only hotel- 
kecpers to post their rates and file a schedule of the same with the 
Commissioners of the District of Columbia and obtain the approval 
of the said Commissioners to any increase in the said rates, and 
does not apply to lodging -house keepers; whereby hotel keepers in 
the District of Columbia are unreasonably and arbitrarily discrimi¬ 
nated against and deprived of the equal protection of the law, and 
lodging-house keepers in the same place are favored, all in viola¬ 
tion of, and in repugnance to. the Constitution of the United States, 
and more particularly the Fifth Amendment to the said Constitu¬ 
tion. 

(i) The hotel rates’ provision in the Act is so vague as to be un¬ 
enforceable in that, although applying in terms only to hotels, it 
doe« not define the word “hotel,” nor set up any criterion for dis¬ 
tinguishing an hotel from a lodging house or a boarding house. 

And said Act approved May 17. 1924 and the demand made by 
the defendants upon the plaintiffs for compliance therewith, un¬ 
duly restrain plaintiffs and their guests in the exercise of their rights 
of freedom of contract, in contravention of the Constitution 
14 of the United States, and particularly of the Fifth Amend- 
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ment to the Constitution, which forbids the deprivation of life, 
liberty and property without due process of law. 

8. Plaintiffs allege that they have invested in their said hotel busi¬ 
ness a large sum of money, to wit, over Forty Thousand Dollars 
($40,000), and that they have been engaged in said business for 
more than fifteen years, and that a hotel has been operated con¬ 
tinuously since 1851 on the premises now occupied by their hotel. 
That the reputation and good-will of their hotel is now of great 
value. The exact amount of such value plaintiffs are unable to state. 
They allege that if they are not permitted to advance their room rates 
from time to time, as costs of the operation of their business advance, 
in the free exercise of the right of contract, without interference by 
the defendants, they will be compelled to curtail the service which 
they render to their guests, and to curtail the business itself, and 
may be required to operate at a loss or to abandon their business, and 
thereby plaintiffs’ guests would be deprived of their right to have 
and enjoy whatever hotel and room service they are aide and willing 
to pay for and to purchase from the plaintiffs, in the free exercise of 
the right of such guests to contract with plaintiffs, and therefore 
plaintiffs alleged that said Act approved May 17, 19*24 and any action 
which the defendants may take looking to the enforcement thereof, 
is in violation of plaintiffs’ rights under the Constitution of the 
United States. 

9. Plaintiffs further allege that the said Act approved May 17. 
1924 prohibits any inerease in the plaintiffs’ rates charged for 

rooms unless an application for increase thereof is made to 
15 the defendants and approved by them, and said Act does not 

require the defendants to approve reasonable rates when re¬ 
quested so to do; and plaintiffs allege that if said Act should be en¬ 
forced, they would thereby be required to supply rooms and service 
to guests of their hotel at whatever rates might be acceptable to the 
defendants, without regard to whether such rates were reasonable or 
not, or at prior existing rates which had become unreasonable and 
impossible of continuance by changes in conditions and costs, by the 
mere fact of the refusal of the defendants to approve a requested rea¬ 
sonable increase thereof. And plaintiffs are unable to post room 
rates and to file with the defendants copies of such rates, as required 
in said Act, without submitting themselves and their business to the 
provisions of said Act, which, as hereinbefore alleged, does not require 
the defendants to approve reasonable rates or requests for reasonable 
advances in rates, and which does not require the defendants to act 
upon applications for advances in rates within a reasonable time or 
within any time, and any compliance by the plaintiffs with said Act 
would deprive them of their constitutional right of freedom of con¬ 
tract ; and plaintiffs, on advice of counsel, have not so posted and filed 
room rates. 

10. Plaintiffs allege that so much of the said Act .approved May 
17, 1924, as pertains to the powers and duties of the Kent Commis¬ 
sion created by Title IT of the Food Control and the District of 
Columbia Rents Act. as amended, the said provision being commonly 
known as the “Ball Rent Law’’, is ineffective and void because re- 
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pugnant to and in violation of the Constitution of the ITvted 
Id States, in that the emergency furnishing the basis and only 
possible justification for such legislation, has ceased to exist, 
and had so ceased to exist on or before May 17. 1924; and plaintiffs 
further allege that the provisions in the said Act approved May 
17, 1924, pertaining to the posting of hotel rates and the obtaining 
of the approval of the Commisioners of the District of Columbia to 
any increase in posted rates, are inseparable and indivisible from the 
said provisions pertaining to rents, commonly called the “Ball Rent 
Law . and in consequence thereof the hotel rates provision is void 
and of no effect. 

11. That plaintiffs have no plain, adequate and complete remedy 
at law, and unless the defendants and each of them shall be restrained 
from attempting to enforce said Act approved May 17, 1924, de¬ 
fendants will cause a large number of criminal prosecutions to bo in¬ 
stituted against these plaintiffs and will injure and destroy the plain- 
tiqs’ business by enforcing or attempting to enforce the same, thereby 
entailing upon the plaintiffs great and irreparable loss, injury and 
damage. 

Wherefore, the premises considered, the plaintiffs pray: 

First. That process may he issued herein and served upon the de¬ 
fendants and each of them, commanding them and each of them to 
appear and answer the exigencies of this Bill of Complaint. 

Second. That a rule may he issued herein and served upon the 
defendants, requiring them and each of them to appear in this Court 
on a day certain and show cause, if any they have, why a restraining 
order or injunction should not be issued out of this Court, 
17 enjoining and restraining them and each of them from at¬ 
tempting in any wise to enforce said Act of Congress ap¬ 
proved May 17, 1924. 

Third. That the defendants and each of them, and their suc¬ 
cessors in office, may he enjoined and restrained, both pending this 
suit and permanently, at the final hearing hereof, from enforcing or 
attempting to enforce the said Act of Congress approved May 17, 
1924, and from taking any action thereunder. 

Fourth. That this Honorable Court mav issue a decree herein 
vacating and annulling said Statute and any and all acts of the de¬ 
fendants thereunder. 

Fifth. And for such other and further relief as the nature of the 
case mav require and to the Court mav seem meet. 

‘TOWNLEY A. McKEE. 
RALPH McKEE. 

COLLADAY, CLIFFORD & PETTUS, 

F, F. COLLADAY, 

B. B. PETTUS. 

Attorneys for Plaintiffs. 

District of Columbia, **: 

Townley A. McKee, being first duly sworn, on oath says that he is 
one of the plaintiffs named in the foregoing Bill of Complaint, that 
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the matters and things therein stated of his personal knowledge are 
true, and those stated upon information and belief, he believes to 
be true. 

TOWNLEY A. McKEE. 

18 Subscribed and sworn to before me this 18 dav of October 
1924. 

[seal.] GEORGE II. CAMPBELL, 

Xotari/ Public, I). C. 

Amended and Supplemental Pill of Complaint. 

Filed November 18, 1924. 

******* 

To the Supreme Court of the District of Columbia: 

Plaintiffs state as follows: 

1. Plaintiffs, Townley A. McKee and Ralph McKee, are citizens 
of the United States and residents of the District of Columbia, and 
are co-partners trading as Metropolitan Hotel, and they operate said 
hotel in the District of Columbia, and bring this suit in their own 
rights as such. 

2. The defendants are citizens of the United States and residents 
of the District of Columbia, and are Commissioners of the District of 
Columbia, and are sued as such Commissioners. 

8. The plaintiffs are engaged in conducting and operating a hotel 
in the District of Columbia, in which they rent rooms to transient 
guests by the day, as well as to other guests by the week or for longer 
periods, at prices per room per day which vary from time to time, 
according to the conditions of the business and the cost of the many 
and varied items which constitute the necessary expenses of conduct¬ 
ing and operating said business, such as, rent, insurance, taxes, 
license fees, repairs to building and furniture, furnishing. 

19 linens, bedding, room supplies of all kinds, telephones, elec¬ 
tric lights, gas, coal and other fuel, labor and personal services 

of men and women, skilled and unskilled, etc., all of which enter 
into the cost to the plaintiffs of a room and the accompanying ser¬ 
vice furnished with such room, which plaintiffs rent and furnish to 
their guests as aforesaid. Rooms are so rented and service furnished 
therewith by the plaintiffs to their guests by contract at prices dis¬ 
cussed and agreed upon bv and between the plaintiffs and their 
guests, which prices are satisfactory to the said guests and to plain¬ 
tiffs. 

The plaintiffs rent rooms to non-transient guests for a long period 
of time at reduced rates, based upon a daily charge less than the 
charge exacted from transient guests; the plaintiffs likewise rent 
rooms to transient guests at daily rates greater than the daily rate 
made the basis for the charges to non-transient guests: such differ¬ 
entiation is reasonable and is necessary to the successful operation 
of plaintiffs’ hotel business. The Act approved May 17, 1924, if 
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enforced against these plaintiffs will prevent them from making 
such differentiation in daily charges to transient and non-transient 
guests, and will require plaintiffs to adopt a single daily rate for all 
guests, whether transient or non-transient. 

4. That on the 10th day of August, 1917, the Congress of the 
United States passed an Act entitled “An Act to provide further for 
the national security and defense by encouraging the production, 
conserving and supply, and controlling the distribution of food prod¬ 
ucts and fuel,” which said Act was passed as a war-time meas- 

20 ure for the purpose of conserving the food and fuel supplies 
of the United States during the then existing war. That 

thereafter, to wit, on October 22, 1919, there was passed by the 
Congress of the United States an Act entitled “An Act to amend an 
Act entitled ‘An Act to provide further for the national security 
and defense by encouraging the production, conserving the supply, 
and controlling the distribution of food products and fuel, approved 
August 10, 1917’, and to regulate rents in the District of Columbia,” 
in Title II of which, commonly known as the “Ball Rent Law,” 
under the heading “District of Columbia Rents,” the Congress 
created a Rent Commission of the District of Columbia and conferred 
power upon it to lix the rents, charges, service and other terms and 
conditions affecting “(a) rental property,” and “(/>) apartments and 
hotels” in the District of Columbia. Said phrase “rental property” 
was defined in said Act to mean any building or part thereof rented 
or hired, but not to include any hotel or apartment. 

Said Act of October 22, 1919, was never enforced, nor attempted 
to be enforced, with reference to hotels. 

Thereafter, to wit, on August 24, 1921, the Congress of the United 
States passed an Act extending for a period of seven months the pro¬ 
visions of Title II of the Food Control and District of Columbia Rents 
Act approved October 22, 1919, in which jurisdiction was continued 
over rental property, apartments and hotels in the District of Colum¬ 
bia. Thereafter, to wit, on May 22, 1922, the Congress of the United 
States passed an Act extending for a further period of two years the 
provisions of Title II of the Food Control and District of 

21 Columbia Rents Act approved October 22, 1919, wherein 
jurisdiction was continued in said Rent Commission over 

“rental property” and “apartments.” Said phrase “rental property” 
was defined in said Act to include any building or part thereof in the 
District of Columbia, rented or hired, but not to include (1) a garage 
or warehouse, (2) any other building or land appurtenant thereto, 
used exclusively for business purposes, or (3) any apartment or 
hotel. 

That thereafter, to wit. on May 17. 1924. the Congress of the 
United States passed an Act entitled “An Act to extend for the 
period of one year the provisions of Title II of the Food Control and 
the District of Columbia Rents Act. approved October 22, 1919, as 
amended,” which said Act is in words and figures as follows: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That it is hereby 
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.declared that the emergency, described in Title II of the Food Con¬ 
trol and the District Rents Act still exists and continues in the Dis¬ 
trict of Columbia, and that the present housing and rental conditions 
therein required the further extension of the provisions of such title. 

“Sec. 2. That Title II of the Food Control and the District of 
Columbia Rents Act, as amended, is reenacted, extended, and con¬ 
tinued, as hereinafter amended, until the 22d day of May, 1925, not¬ 
withstanding the provisions of section 2 of the Act entitled ‘An 
Act to extend for the period of two years the provisions of Title II 
of the Food Control and the District of Columbia Rents Act,’ ap¬ 
proved October 22, 1919, as amended, approved May 22, 1922. 

“Sec. 3. That subdivision (a) of section 102 of the Food Con¬ 
trol and the District of Columbia Rents Act, as amended by section 
4 of such Act of May 22, 1922, is hereby amended by striking out 
the figures ‘1924' in said subdivision and inserting in lieu thereof 
the figures ‘1925.’ 

“That the proprietor, manager, owner, or other person in charge 

of and conducting any hotel in the District of Columbia shall post 

in a conspicuous place in each room thereof a card or sign plainly 

stating the price per day of such room, and a copy of such rates for 

each room shall U‘ tiled with the Commissioners of the District of 

Columbia. In case the hotel is conducted on the American 

22 plan, the rates for meals shall be posted in a conspicuous 

place in each room of the hotel. Such cards or signs, both 

with reference to rooms ami meals, shall l>e dated as of the dav on 

* 

which they are posted. The rates charged for rooms shall not be 
advanced in less than thirty days from the date of the approval of the 
said commissioners of the written application therefor, and in the 
event an advance in rates is granted the same requirements with ref¬ 
erence to posting of notices and filing copies thereof with the Com¬ 
missioners of the District of Columbia, as above provided, shall apply. 

“Any person, firm, or corporation who shall violate any of the 
provisions of this Act or who shall charge any guest a rate in excess 
of said posted rates shall l>e deemed guilty of a misdemeanor and 
upon conviction thereof shall l>e fined not less than $10 nor more 
than $100 for each offense. 

“The Commissioners of the. District of Columbia are hereby 
charged with the enforcement of this Act." 

5. That on June 14, 1924, pursuant to the supposed authority 
vested in them by the said Act approved May 17, 1924, the Com¬ 
missioners of the District of Columbia, acting by and through Daniel 
E. Garges, Secretary of the Board of Commissioners of the District 
of Columbia, issued and caused to be delivered to the Secretary of 
the Washington Hotel Men’-s Association the following letter: 

“The Commissioners of the District of Columbia direct me to call 
to your attention, as the representative of the Washington Hotel 
Men's Association, the Act of Congress, (Public No. 119, 68th Con¬ 
gress, II. R. 7962) ‘An Act to extend for the period of one year the 
provisions of Title II of the Food Control and District of Columbia 
Rents Act. approved. October 22, 1919, as amended,* approved May 
17, 1924. 


T. A. MC KEE ET AL. VS. CUXO H. RUDOLPH ET AL. 


15 


“Section 3, of said Act, provides in part as follows: 

“ ‘That the proprietor, manager, owner, or other person in charge 
of and conducting any hotel is the District of Columbia shall post in 
a conspicuous place in each room thereof a card or sign plainly 
stating the price per day of such room, and a copy of such rates for 
each room shall be filed with the Commissioners of the District of 
Columbia. In case the hotel is conducted on the American plan, 
the rates for meals shall be posted in a conspicuous place in each 
room of the hotel. Such cards or signs, both with reference to rooms 
and meals, shall be dated as of the day on which they are 
23 posted. The rates charged for rooms shall not be advanced 
in less than thirty days from the date of the approval of the 
said Commissioners of the written application therefor, and in the 
event an advance in rates is granted the same requirements with 
reference to posting of notices and filing copies thereof with the Com¬ 
missioners of the District of Columbia, as above provided, shall apply. 

“ ‘Any person, firm, or corporation who shall violate any of the pro¬ 
visions of this Act or who shall charge any guest a rate in excess of 
said posted rates shall he deemed guilty of a misdemeanor and upon 
conviction thereof shall he fined not less than $10, nor more than 
$100 for each offense.’ 

“While no provision of law requires that this notice be given you, 
or the members of your association amenable to the provisions of the 
above act, this communication is sent you to learn the disposition of 
the members of vour association toward a compliance with the afore¬ 
said Act, the Commissioners having been advised that up to the 
present time, no effort has been made looking to an observance of the 
provisions of the aforesaid Act.” 

Thereafter, to wit, on October 17, 19*24, plaintiff, Townley A, 
McKee, as President of the Washington. D. C., Hotel Men's Associa¬ 
tion. and in behalf of his brother Ralph McKee and himself, as in¬ 
dividuals and as copartners trading as Metropolitan Hotel, issued and 
caused to be delivered to the Secretary of the Hoard of Commissioners 
of the District of Columbia, the following letter in reply: 

“As president of the Washington, I). C. Hotel Men's Association, 
there has l>een referred to me for answer vour letter of June 14, 1924 
in behalf of the Board of Commissioners of the District of Columbia, 
addressed to Mr. Lawrence Mills, Secretary, Washington Hotel Men’s 
Association, calling attention to the Act of Congress approved May 17, 
1924 (Public No. 119—68th Congress, II. R. 7962) which provides 
that the proprietor or manager or other person in charge of or con¬ 
ducting a hotel in the District of Columbia, shall post in each room 
thereof a card or sign plainly stating the price per day for such rooms, 
and that a copy of the rates for each room shall he filed with the 
Commissioners of the District of Columbia; and that the rates 
charged for rooms shall not be advanced in less than thirty days from 
the date of approval by said Commissioners of written application 
therefor, ete.. with further provision that for violation of any of the 
provisions of said Act or the charging of a rate in excess of said 
posted rates, fines shall he imposed of not less than $10 or more 
than $100 for each offense. 


24 


10 


T. A. MC KEE ET AL. VS. Cl'NO H. RUDOLPH ET AL. 


“You further slate that while no provision of law requires that this 
notice he given to the members of the W ashington Hotel Men’s Asso¬ 
ciation amenable to the provisions of said Act, your communication 
is sent to learn the disposition of tlie members of said association 
toward a compliance with the aforesaid Act, inasmuch as the Commis¬ 
sioners have been advised that no effort has l>een made looking to the 
observance of the provisions of said Act. 

“In reply I l>eg to say that this question has been referred to 
counsel for the Washington Hotel Men’s Association and upon due 
consideration said counsel have advised that the Act referred to. so 
far as it attempts to compel the posting and filing of rates showing 
charges for rooms in hotels operated in the District of Columbia and 
to prohibit advances in rates charged for said rooms without first 
obtaining the approval by the Commissioners of the District of 
Columbia of such increase, is unconstitutional and void in that it 
deprives proprietors of hotels of their property and liberty of contract 
without due or any process of law, in contravention of the Fifth 
Amendment to the Constitution. 

“Having in view the probable desire of the Board of Commissioners 
to test the validity of the Act of Congress in an individual case, I beg 
to state further that mv brother. Ralph McKee, and myself as co¬ 
partners trading as Metropolitan Hotel, are lessees of and operate the 
hotel of that name in the District of Columbia, and that, acting upon 
advice of counsel, we respectfully decline to comply with the pro¬ 
visions of said Act of Congress in our operation of said hotel. 

“In behalf of the Washington. I). C. Hotel Men’s Association ami 
in l>ehalf of my brother and myself as individuals engaged in tin* 
hotel business in the District of Columbia, I will thank you to inform 
me what if any steps the Commissioners of the District of Columbia 
will take looking to the enforcement of said Act of Congress.” 

Thereafter, to wit. on October 18, 19*24, the Commissioners of the 
District of Columbia, acting by and through Daniel E. Garges, Secre¬ 
tary of the Board of Commissioners of the District of Columbia, 
issued and caused to he delivered to plaintiff Townley A. McKee, as 
President of the Washington, D. C. Hotel Men’s Association, the 
following letter: 

2"> “I am directed by the Commissioners of the District of 

Columbia to acknowledge the receipt of your letter of October 
17th. in reply to a letter to your Association dated June 14, 1924, 
calling attntion to the Act of Congress approved May 17, 1924 (Pul>- 
lic No. 119—68th Congress, H. K. 7962), which provides that the 
proprietor, manager or other person in charge of or conducting a hotel 
in the District of Columbia shall post a card or sign giving the rates 
per day for rooms and tile a copy of such card or sign with the Com¬ 
missioners of the District of Columbia, and asking what action your 
Association intends to take to carry out the provisions of said law. 

“The Commissioners note that you. on Whalf of the Washington, 
D. C. Hotel Men’s Association, and you and your brother. Ralph 
McKee, as co-partners operating the Metropolitan Hotel in the Dis- 
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trict of Columbia, decline to comply with the provisions of said Act 
of Congress in your operation of said hotel. 

“The Commissioners direct me to notify you that it is their inten¬ 
tion to enforce the provisions of the law "hereinbefore referred to by 
the institution of a criminal suit in the Police Court.” 

Thereafter, to wit, on October *23, 19*24, the Commissioners of the 
District of Columbia, acting by and through Francis H. Stephens, 
Corporation Counsel of said District of Columbia, caused a criminal 
prosecution to be instituted in the Police Court of the District of 
Columbia against plaintiff Ralph McKee, under and by virtue of the 
authority attempted to l>e conferred by said Act of Congress of May 
17, 19*24, such criminal prosecution being commenced by the tiling 
in the Police Court of the District of Columbia on said October 23, 
19*24, of the following information; issued on the oath of Otlicer 
H. A. Cole of the Sixth Precinct: 

District of Columbia, ss: 

“In the Police Court of the District of Columbia, October Term, A. D., 

1924 

“Francis II. Stephens, Esq., Corporation Counsel, by Joseph G. 
McGarraghy, Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and complains 
2d that Ralph McKee late of the District of Columbia aforesaid, 
on the 23rd dav of October in the year A. D. nineteen hundred 
and twenty-four, in the District of Columbia aforesaid, and on Penn¬ 
sylvania Avenue, Northwest, being then and there the manager con¬ 
ducting a certain hotel in the District of Columbia did fail to post in 
a conspicuous place in each room of said hotel a card or sign plainly 
stating the price per day of said room, and did fail to file with the 
Commissioners of the District of Columbia a copy of such rates for 
each room of said hotel contrary to and in violation of an Act of 
Congress, in such case made and provided, and constituting a law 
of the District of Columbia. 

FRANCIS II. STEPHENS, 

Corporation Counsel, 

(Signed By JOSEPH G. McGARRAGHY, 

Assistant Corporation Counsel. 

“Personally appeared II. A. Cole this 23rd day of October A. D. 
nineteen hundred and twenty-four, and made oath before me that 
the facts set forth in the foregoing infonnation are true, and those 
stated upon information reeeived be believes to be true. 

(Signed) W. NORGREN, 

Deputy Clerk Police Court of the 

District of Columbia.” 

[seal of court.] 
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Thereafter, to wit, on Octol>er 24, 1024. a warrant was issued under 
seal of said Police Court of the District of Columbia, for the arrest 
of said Ralph McKee, for the alleged offense charged in said informa¬ 
tion; and this warrant was returned as served on November 1, 1924. 
Said Ralph McKee appeared with counsel on November 1, 1924, 
before Assistant Corporation Counsel Joseph 0. McGarraghy, and the 
criminal proceeding was continued by agreement of counsel, pending 
the determination of the equity suit now before this Honorable Court. 

0. That the costs to the plaintiffs of the various items of expense of 
o[>eration of their business, many of which have been set forth spe¬ 
cifically in paragraph 3 hereof, vary from time to time as the 

27 market price rises and falls; that labor costs vary and some¬ 
times plaintiffs are forced bv strikes, which frequently occur 

without warning, in times of conventions, to raise suddenly their 
scale of wages, sometimes to quadruple the ordinary scale; that the 
rate of taxation in the District of Columbia varies from year to vear, 
and that by reason of a change in the fiscal relations between the Dis¬ 
trict of Columbia and the Federal Government, made in the Act of 
Congress approved June 7th. 1924, the rates of taxation and the 
amount of taxes which plaintiffs must pay will be greater in the fiscal 
year ending June :>0. 1927) than in the preceding year; and it is neces¬ 
sary that plaintiffs, from time to tinic, advance or reduce the rates 
which they charge their guests for their rooms and service, and if not 
permitted to advance such rates to meet rising costs, they would be 
obliged to discontinue their business. Plaintiffs, on or about July 1, 
1924, renewed their lease of the premise's in which they conduct and 
operate the Metropolitan Hotel, at an increase of seventeen per 
centum (17G ) over and above the former rental. At times of con¬ 
ventions and other large assemblages of non-residents in Washington, 
there are peculiar problems and situations that must be immediately 
absorbed and solved by an adjustment in rates without waiting for 
the lapse of time necessary to petition the Commissioners for an in¬ 
crease in rates as required by the Act approved May 17. 1924 and the 
further lapse of the thirty day period after the Commissioners’ allow¬ 
ance, if given, of such increase, as required in said Act; rooms are 
necessarily held vacant immediately preceding such conventions and 
assemblages of non-residents, and remain vacant immediately 

28 succeeding such conventions and assemblages; there are un¬ 
usual expenses, such jis the hiring of additional watchmen and 

employees required to handle the exceptional volume of business dur¬ 
ing the conventions, and the making of large contributions required 
to bring the conventions to the city. Plaintiffs, in order to handle 
such large numbers of persons, place more than one or even two 
persons in a single room, and make a rate for each person in each 
mom according to the number in the room, which number varies at 
different times in different moms, according as the number of persons 
in the room is increased and supplies and services for the room and 
the cost thereof are increased, as well as the wear and tear upon 
furniture, furnishings and equipment: and it is impossible for plain¬ 
tiffs to post and file a rate per room which will be reasonable under 
all such conditions. Plaintiffs have for many years granted very 
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low special room rates to classes and groups of students from colleges 
and schools situated outside the District of Columbia in many of 
the states, who come to Washington to study their Government and 
national institutions as part of their education, and after such classes 
or groups depart from plaintiffs’ hotel, plaintiffs immediately restore 
the pre-existing higher rates upon the rooms so occupied. Plaintiffs 
desire to continue to contract for reduced rates to such students with¬ 
out affecting their right to restore their usual rates when the students 
have departed, but if said Act approved May 17, 19*24, be enforced, 
plaintiffs will be prevented from so doing. 

Plaintiffs have been engaged in the hotel business for fifteen 

29 years and during all that time have exercised the free right 
of contract between themselves and their guests, to the satis¬ 
faction of both, and they have both advanced and reduced the room 
rates in their hotel to meet the varying conditions of their business 
and the costs of the same, but always in the exercise of such right of 
freedom of contract, and it is their intention to continue to so con¬ 
duct their business and adjust it from time to time to business con¬ 
ditions, if permitted to do so. 

No guest is compelled to contract with the plaintiffs for a room or 
rooms in their hotel, but is free to contract with plaintiffs or to con¬ 
tract with the proprietor of any other of the very large number, 
about 100, hotels in the District of Columbia, which may suit his per¬ 
sonal requirements and may meet his wishes in the free exercise on 
his part of his right to say whether he will take a room at any par¬ 
ticular price per day, or not. The prices of rooms in said large num¬ 
ber of hotels in the District vary from fifty cents per day upward to 
several dollars per day, according to the general characteristics and 
standing of the hotel, the location, size, equipment, furnishings of 
and service accompanying the room. 

7. That said defendants, as the Commissioners of the District of 
Columbia, are by said Act, approved May 17, 1924, charged with the 
enforcement thereof and they have already caused plaintiff Ralph 
McKee to be prosecuted for violating said Act for failing to post in a 
conspicuous place in each room of plaintiffs’ hotel a card or sign 
plainly stating the price per day of such room, and for failing to file 
with such Commissioners of the District of Columbia a copy of 

30 such rates for each room, and said Commissioners threaten 
to, and each of them threatens to, and will, unless restrained 

by this Court, in an endeavor to enforce said Act approved May 17, 
1924, according to its terms, cause plaintiffs to be prosecuted for 
violating such Act for failing to post in a conspicuous place in each 
room of plaintiffs’ hotel a card or sign plainly stating the price per 
day of such room and for failing to file with said Commissioners of 
the District of Columbia a copy of such rates for each room and for 
advancing the rates charged for any room or rooms in less than thirty 
days from the date of the approval by the said Commissioners of a 
written application by plaintiffs therefor. 

And these plaintiffs allege that said Act of Congress approved May 
17, 1924. is void and of no effect because repugnant to and in viola¬ 
tion of the Constitution of the United States in that: * 
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( a) It deprives plaintiffs of their property and liberty without due 
or any process of law. 

(l>) It denies to plaintiffs the equal protection of the law. 

(c) It provides for the taking of the property of these plaintiffs 
for private use and without just or any compensation. 

(</) Said Act denies to and deprives plaintiffs of the right to have 
the reasonableness of anv action by the Commissioners of the District 
of Columbia refusing their approval of advances in room rates, 
judiciallv reviewed and determined. 

(e) r I*he Act is vague and uncertain in that it provides no time 
limit within which said Commissioners are required to act 

31 upon an application for advances in rates, and the said Act 
is further vague and uncertain in that it contains conflicting 

and inconsistent provisions in that it confers power upon both the 
Rent Commission of the District of Columbia and the Commissioners 
of the District of Columbia to enforce the same provisions. 

(/) The emergency which is declared in the first section of said 
Act approved May 17, 1924, to still exist and continue in the Dis¬ 
trict of Columbia, does not in fact still exist, and did not in fact exist 
on May 17, 1924. 

(g) Said Act requires the lapse of thirty days from and after the 
Commissioners’ allowance of an increase in the posted hotel rates 
before such increase can go into effect, which requirement is un¬ 
reasonable and a deprivation of property without due process of law. 

(/i) The hotel rates’ provision in the Act requires only hotel- 
keepers to post their rates and file a schedule of the same with the 
Commissioners of the District of Columbia and obtain the approval 
of the said Commissioners to anv increase in the said rates, and does 
not apply to lodging-house keepers; whereby hotel-keepers in the 
District of Columbia are unreasonably and arbitrarily discriminated 
against and deprived of the equal protection of the law, and lodging- 
house keepers in the same place are favored, all in violation of. and 
in repugnance to, the Constitution of the United States, and more 
particularly the Fifth Amendment to the said Constitution. 

(i) The hotel rates’ provision in the Act is so vague as to 

32 be unenforceable in that, although applying in terms only to 
hotels, it does not define the word “hotel,” nor set up any 

criterion for distinguishing an hotel from a lodging house or a board¬ 
ing house. 

And said Act approved May 17, 1924, and the demand made by 
the defendants upon the plaintiffs for compliance therewith, unduly 
restrain plaintiffs and their guests in the exercise of their rights of 
freedom of contract, and thereby deprives the plaintiffs of their 
property in contravention of the Constitution of the United States, 
and particularly of the Fifth Amendment to the Constitution, which 
forbids the deprivation of life, liberty and property without due 
process of law. 

8. Plaintiffs allege that they have invested in their said hotel 
business a large sum of money, to wit, over Forty Thousand Dollars 
($40,000), and that they have been engaged in said business for 
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more than fifteen years, and that a hotel has been operated con¬ 
tinuously since 1851 on the premises now occupied by their hotel. 
That the reputation and good-will of their hotel is now of great value. 
The exact amount of such value plaintiffs are unable to state. They 
allege that if they are not permitted to advance their room rates 
from time to time, as costs of the operation of their business advance, 
in the free exercise of the right of contract, without interference by 
the defendants, they will be compelled to curtail the service which 
they render to their guests, and to curtail the business itself, and may 
be required to operate at a loss or to abandon their business, and 
thereby plaintiff’s' guests would be deprived of their right to have 
and enjoy whatever hotel and room service they are able and 

33 willing to pay for and to purchase from the plaintiffs, in the 
free exercise of the right of such guests, to contract with 

plaintiffs, and therefore plaintiffs allege that said Act approved 
Mav 17, 1924, and anv action which the defendants mav take look- 
ing to the enforcement thereof, is a deprivation of property in viola¬ 
tion of plaintiffs’ rights under the Constitution of the United States. 

9. Plaintiffs further allege that the said Act approved May 17, 
1924, prohibits any increase in the plaintiffs’ rates charged for rooms 
unless an application for increase thereof is made to the defendants 
and approved by them, and that said Act does not require the de¬ 
fendants to approve reasonable rates when requested so to do; and 
plaintiffs allege that if said Act should be enforced, they would 
thereby be required to supply rooms and service to guests of their 
hotel at whatever rates might be acceptable to the defendants, with¬ 
out regard to whether such rates were reasonable or not, or at prior 
existing rates which had become unreasonable and impossible of con¬ 
tinuance by changes in conditions and costs by the mere fact of the 
refusal of the defendants to approve a requested reasonable increase 
thereof. And plaintiffs are unable to post room rates and to file 
with the defendants copies of such rates, as required in said Act, 
without submitting themselves and their business to the provisions 
of said Act, which, as hereinbefore alleged, does not require the de¬ 
fendants to approve reasonable rates or requests for reasonable ad¬ 
vances in rates, ami which does not require the defendants to act 
upon applications for advances in rates within a reasonable time or 

within any time, and any compliance by the plaintiffs with 

34 said Act would deprive them of their constitutional right of 
freedom of contract and thereby of their property without 

due process of law; and plaintiffs on advice of counsel, have not so 
posted and filed room rates. 

10. Plaintiffs allege that so much of the said Act approved May 
17, 1924. as pertains to the powers and duties of the Rent Commis¬ 
sion created bv Title II of the Food Control and the District of 

%/ 

Columbia Rents Act, as amended, the said provision being com¬ 
monly known as the “Ball Rent Law”, is ineffective and void be¬ 
cause repugnant to and in violation of the Constitution of the United 
States, in that the emergency furnishing the basis and only possible 
justification for such legislation, has ceased to exist, and had so 
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ceased to exist on or l>cfore May 17. 1024; and plaintiffs further 
allege that the provisions in the said Act approved May 17, 1024, 
pertaining to the posting of hotel rates and the obtaining of the ap¬ 
proval of the Commissioners of the District of Columbia to any 
increase in posted rates, are inseparable and indivisible from the 
said provisions pertaining to rents, commonly called the “Ball Rent 
Law’*; and plaintiffs allege that in consequence thereof the hotel 
rates provision is void and of no effect. 

11. That plaintiffs have no plain, adequate and complete remedy 
at law, and unless the defendants and each of them shall be re- 
stiained from attempting to enforce said Act approved May 17, 
1024, defendants will cause the criminal action now pending in the 
Police Court, as set forth in paragraph o, Supra, to be prosecuted to 
completion, and will in addition cause a large number of 
o.*> criminal prosecutions to be instituted against these plaintiffs 
and will injure and destroy the plaintiffs’ business bv en¬ 
forcing or attempting to enforce the same, thereby entailing upon 
the plaintiffs great and irreparable loss, injury and damage. 

Wherefore, the premises considered, the plaintiffs pray: 

First. That process may be issued herein and served upon the de¬ 
fendants and each of them, commanding them and each of them 
to appear and answer the exigencies of this Amended and Supple¬ 
mental Bill of Complaint. 

Second. That the rule heretofore issued herein and served upon 
the defendants, requiring them and each of them to appear in this 
Court on a dav certain and show cause, if anv thev have, whv a re- 
straining order or injunction should not l>e issued out of this Court, 
mav he made absolute, and that the defendants and each of them 
be restrained from attempting in anywise to enforce said Act of 
Congress approved May 17. 1024. 

Third. That the defendants and each of them, and their succes¬ 
sors in office, may he enjoined and restrained, both pending this 
suit and permanently, at the final hearing hereof, from enforcing 
or attempting to enforce the said Act of Congress approved May 17. 
1024, and from taking any action thereunder. 

Fourth. That this Honorable Court may issue a decree herein 
vacating and annulling said Statute and any and all acts of the 
defendants thereunder. 

Fifth. And for such other and further relief as the nature of the 
case may require and to the Court may seem meet. 

36 TOWNLEY A. McKEE. 

RALPH McKEE. 

COLLADAY, CL IE FOR I) & PETTUS, 

E. F. COLLADAY, 

B. B. PETTUS. 

Attorneys for Plaintiffs. 
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District of Columbia, ss: 

Townley A. McKee, being first duly sworn, on oath says that he is 
one of the plaintiffs named in the foregoing Amended and Supple¬ 
mental Bill of Complaint, that the matters and things therein stated 
of his personal knowledge are true, and those stated upon informa¬ 
tion and belief, he believes to be true. 

TOWNLEY A. McKEE. 

Subsribed and sworn to before me this 18 day of of November 
1924. 

[seal.] GEORGE H. CAMPBELL, 

Notary Public, D. C. 

Order Granting Leave to file Amended and Supplemental Bill of 

Complaint. 

Filed November 19, 1924. 

******* 

Upon consideration of the motion of the plaintiffs herein for leave 
to file amended and supplemental bill of complaint, and the consent 
thereto of the defendants by their attornevs of record, it is, 
37 this nineteenth day of November, 1924, by the Court, 

Ordered, that leave be and the same is hereby granted to 
the plaintiff's to file amended and supplemental bill of complaint 
tendered with their said motion. 

A. A. HOEHLING, 

Justice. 

Motion to Dismiss. 

Filed November 19, 1924. 

******* 

Come now the defendants in the above entitled cause, by their 
attorneys, and move the Court to dismiss the supplemental and 
amended bill filed herein for the following reasons: 

1. Because the bill sets forth no cause of action entitling petition¬ 
ers to aid in a court of equity. 

2. Because the bill shows on its face that the petitioners have a 
plain, adequate and complete remedy at law. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Defendants. 
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To Colladav, Clifford and Pet t us, Esquires, 

Attorneys for Plaintiffs, 

Union Trust Building: 

Please take notice that the above motion has been calendared for 
hearing before Mr. Justice Hoehling on the 19th day of November. 
1924, at o’clock, P. M., or as soon thereafter as counsel may be 
heard. 

F. II. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Defendants. 

Acknowledged: 

COLLADAV, CLIFFORD & PETTUS, 

Bv S. F. C. 
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Final Decree. 


Filed December 8, 1924. 


******* 


This cause coming on to be heard on the original bill, the amended 
and supplemental hill, the rule to show cause, and the motion to dis¬ 
miss, and being heard thereon, and the oral argument of counsel for 
the respective parties, it is, by the Court, this 8th day of December, 
1924, upon consideration of all of said proceedings, adjudged, or¬ 
dered, and decreed that the original bill and the amended and sup¬ 
plemental bill he, and they are hereby, dismissed for want of juris¬ 
diction, with costs. 


Bv the Court: 


A. A. HOEHLING, 

Justice. 


From the foregoing decree an appeal is noted in open Court by the 
plaintiffs to the Court of Appeals, and the appeal bond for costs is 
fixed at $100.00, or in lieu thereof a deposit of $50.00 on account of 
costs of appeal. 

A. A. HOEHLING, 

Justice. 

Seen: 

COLLADAV, CLIFFORD & PETTUS, 

E. F. COLLADAY, 

Attorneys for Plaintiffs. 
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39 Memorandum. 

December 24, 1924.—$50 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed January 13, 1925. 

* * * * * » * * 

The plaintiffs in the above entitled cause assign errors as follows: 

1. The Court erred in holding that it had no jurisdiction to enter¬ 
tain plaintiffs’ original bill of complaint and plaintiffs’ amended 
and supplemental bill of complaint. 

2. The Court erred in not holding the second, third and fourth 
paragraphs of section three of the Act of Congress approved May 17, 
1924, entitled, “An Act To extend for the period of one year the 
provisions of Title II of the Food Control and the District of Colum¬ 
bia Kents act, approved October 22, 1919, as amended”, to be re¬ 
pugnant to the Constitution of the United States, and void. 

3. The Court erred in refusing to grant an injunction as prayed 
in the original bill of complaint and in the amended and supple¬ 
mental bill. 

4. The Court erred in discharging the rule to show cause. 

5. The Court erred in dismissing the original hill of complaint. 

(». The Court erred in sustaining the motion of the defendants to 

dismiss the amended and supplemental bill of complaint and in dis¬ 
missing said bill. 

7. The Court erred in other respects apparent of record. 

40 COLLADAY, CLIFFORD & PETTUS, 

E. F. COLLADAY, 

B. B. PETTUS, 

Attorneys for Plaintiffs. 

Service of the foregoing assignment of errors acknowledged this 
13th day of Januarv, 1925. 

F. H. STEPHENS, 

Corporation Counsel. 

ROBT. L. WILLIAMS, 

Asst. Corporation Counsel, D. C. 

Designation of Record. 

Filed January 13, 1925. 

* * * * * * * 

The clerk will please prepare the transcript of record on appeal 
in the above entitled cause, including therein the following: 

(1) Original bill of complaint. 

(2> Order of Court granting leave to plaintiffs to file amended and 
supplemental bill of complaint. 

(3) Amended and supplemental bill of complaint. 
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(4) motion to dismiss original bill of complaint and amended 
and supplemental bill of complaint. 

(5) Decree dismissing original bill of complaint and original 
and supplemental bill of complaint with notation of appeal by plain¬ 
tiffs in open court and order setting appeal bond in the sum of One 
Hundred ($100) Dollars or in lieu thereof a cash deposit of Fifty 

($50) Dollars to cover costs on appeal. 

41 (6) Memorandum of cash deposit of Fifty ($50) Dollars 

to cover costs on appeal. 

(7) Assignment of errors. 

(3) This designation of record. 

COLLADAY, CLIFFORD & PETTUS. 

E. F. COLLADAY, 

B. B. PETTI S, Attorneys for Plaintiffs. 


I O 
») 


Service of a copy of above designation of record acknowledged this 
th dav of January, 1025. 

F. II. STEPHENS, 


Corporation Counsel. 
ROBT. L. WILLIAMS, 


Assistant Corporation Counsel, District of Columbia. 



Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

I. M organ II. Beach. Elcrk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
41. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 43100 in Equity, wherein 
Town ley A. McKee and Ralph McKee, Co-partners, trading as 
Metropolitan Hotel, are Plaintiffs and Cuno H. Rudolph et al. Com¬ 
missioners of the District of Columbia, are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th dav of March. 1025. 

[Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH. 

Clerk 

ByCHAS. B. COFLIN, 

A/wtf. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4310. Townlev A. McKee et al., appellants, vs. Cuno H. Rudolph 
et al. Court of Appeals. District of Columbia. Filed Apr. 3, 1925. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Apprala 

OF THE 

DISTRICT OF COLUMBIA 


APRIL TERM, 1925 


TOWNLEY A. McKEE AND RALPH \ 

McKEE, Copartners, Trading as j 
Metropolitan Hotel, Appellants I 

vs • VNO. 4316 

CUNO H. RUDOLPH, JAMES F. OY- ( 

STER, AND J. FRANKLIN BELL, V 

Constituting the Commissioners of the ] 

District of Columbia, Appellees. J 

BRIEF FOR APPELLANTS 


STATEMENT OF FACTS 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia entered on the 8th day of 
December, 1924, dismissing the original bill and the 
amended and supplemental bill filed herein by appel¬ 
lants. 

On the 17th day of May, 1924, an Act of Congress 
(Public No. 119, 68th Congress, H. R. 7962) was ap¬ 
proved, reading as follows: 


2 


“Be it enacted by the Senate and House of 
Representatives of the United States of Amer¬ 
ica in Congress assembled, That it is hereby de¬ 
clared that the emergency described in Title II 
of the Food Control and the District Rents Act 
still exists and continues in the District of Co¬ 
lumbia, and that the present housing and rental 
conditions therein require the further extension 
of the provisions of such title. 

“Sec. 2. That Title II of the Food Control 
and the District of Columbia Rents Act, as 
amended, is reenacted, extended, and con¬ 
tinued, as hereinafter amended, until the 22d 
day of May, 1925, notwithstanding the pro¬ 
visions of section 2 of the Act entitled 'An Act 
to extend for the period of two years the pro¬ 
visions of Title II of the Food Control and the 
District of Columbia Rents Act/ approved 
October 22, 1919, as amended, approved May 
22, 1922. 

“Sec. 3. That subdivision (a) of section 102 
of the Food Control and the District of Colum¬ 
bia Rents Act, as amended by section 4 of such 
Act of May 22, 1922, is hereby amended by 
striking out the figures ‘1924’ in said subdi¬ 
vision and inserting in lieu thereof the figures 
'1925/ 

“That the proprietor, manager, owner, or 
other person in charge of and conducting any 
hotel in the District of Columbia shall post in a 
conspicuous place in each room thereof a card 
or sign plainly stating the price per day of such 
room, and a copy of such rates for each room 
* shall be filed with the Commissioners of the Dis¬ 
trict of Columbia. In case the hotel is con¬ 
ducted on the American plan, the rates for 
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meals shall be posted in a conspicuous place in 
each room of the hotel. Such cards or signs, 
both with reference to rooms and meals, shall 
be dated as of the day on which they are posted. 
The rates charged for rooms shall not be ad¬ 
vanced in less than thirty days from the date 
of the approval of the said commissioners of 
the written application therefor, and in the 
event an advance in rates is granted the same 
requirements with reference to posting of no¬ 
tices and filing copies thereof with the Commis¬ 
sioners of the District of Columbia, as above 
provided, shall apply. 

“Any person, firm, or corporation who shall 
violate any of the provisions of this Act or who 
shall charge any guest a rate in excess of said 
posted rates shall be deemed guilty of a mis¬ 
demeanor and upon conviction thereof shall be 
fined not less than $10 nor more than $100 
for each offense. 

“The Commissioners of the District of Co¬ 
lumbia are hereby charged with the enforce¬ 
ment of this Act.” 

These appellants, plaintiffs below, on October 20, 
1924, filed their bill of complaint against the Com¬ 
missioners of the District of Columbia, praying for an 
injunction restraining the enforcement of said Act. 
The bill set out the manner of business conducted by 
plaintiffs, showing that they operated the Metropolitan 
Hotel in the District of Columbia and rented rooms 
to transient guests by the day and also to other guests 
by the week, or for longer periods, at prices per room 
per day varying from time to time according to the 
conditions of the business and the costs of the many 
and varied items constituting their expenses, such as 
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rent, insurance, taxes, license fees, repairs to building 
and furniture, furnishings, linens, bedding, room sup¬ 
plies of all kinds, telephones, electric lights, gas, coal 
and other fuel, labor and personal services of men and 
women, skilled and unskilled, etc. The bill further 
alleged the renting of rooms and the furnishing of 
services to guests by contract at prices agreed upon 
between the parties and satisfactory to both. It was 
further set out that plaintiffs rented rooms to non¬ 
transient guests at reduced rates, based upon a daily 
charge less than that exacted from transient guests, 
such differentiation being reasonable and necessary to 
the successful operation of plaintiffs' hotel business. 

The bill of complaint then set out the pertinent 
provisions of the Act above quoted, and showed the 
correspondence between these defendants, acting 
through their secretary, Daniel E. Garges, and the 
Washington Hotel Men’s Association by plaintiff 
Townley A. McKee, its president, whereby it appeared 
that these plaintiffs, acting upon advice of counsel, 
declined to comply with the provisions of said Act of 
Congress. The bill then alleged the existence of a 
large number of hotels in the District of Columbia, 
about one hundred, the prices of the rooms therein 
varying from fifty cents (50c) per day upward to 
several dollars per day, so that persons desiring to stop 
at hotels were free to contract with any of these hotel 
proprietors to obtain accommodations suited to the 
purse and desires of the individual guest. It was then 
alleged in paragraph 7 of the bill: 

“That said defendants, as the Commissioners 
of the District of Columbia, are by said Act, ap¬ 
proved May 17,1924, charged with the enforce¬ 
ment thereof and they threaten to, and each of 
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them threatens to, and will, unless restrained by 
this Court, cause plaintiffs to be prosecuted for 
violating said Act for failing to post in a con¬ 
spicuous place in each room of plaintiffs’ hotel 
a card or sign plainly stating the price per day 
of such room, and for failing to file with said 
Commissioners of the District of Columbia a 
copy of such rates for each room and for ad¬ 
vancing the rates charged for any room or rooms 
in less than thirty days from the date of the ap¬ 
proval by the said Commissioners of a written 
application by plaintiffs therefor.” 

The bill of complaint also set out the large invest¬ 
ment of plaintiffs in their hotel business, to-wit, over 
$40,000.00, and that said plaintiffs had been engaged 
in said business over fifteen years and had built up a 
reputation and good-will of great value, and alleged 
that unless permitted to advance their room rates from 
time to time as costs of operation increased without 
interference by defendants, said plaintiffs would be 
compelled to curtail the services rendered their guests 
and to curtail the business itself and, perhaps, to oper¬ 
ate at a loss or to abandon the business. Allegations 
of the unconstitutionality of said Act of Congress then 
occurred, and the bill prayed an injunction restraining 
defendants from enforcing said Act. 

On the 18th day of November, 1924, an amended 
and supplemental bill of complaint was filed, in sub¬ 
stance the same as the original bill, except for the addi¬ 
tional averments that on October 23, 1924, the defend¬ 
ants, acting through Francis H. Stephens, Corporation 
Counsel, caused a police information to be instituted 
against plaintiff Ralph McKee, said information being 
in words and figures as follows: 
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“DISTRICT OF COLUMBIA, SS: 

“In the Police Court of the District of Colum¬ 
bia, October Term, A. D., 1924. 

“Francis H. Stephens, Esq., Corporation 
Counsel, by Joseph G. McGarraghy, Assistant 
Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his pro¬ 
per person, comes here into Court, and causes 
the Court to be informed, and complains that 
Ralph McKee late of the District of Columbia 
aforesaid, on the 23rd day of October in the 
year A. D. nineteen hundred and twenty-four, 
in the District of Columbia aforesaid, and on 
Pennsylvania Avenue, Northwest, being then 
and there the manager conducting a certain 
hotel in the District of Columbia did fail to 
post in a conspicuous place in each room of said 
hotel a card or sign plainly stating the price per 
day of said room, and did fail to file with the 
Commissioners of the District of Columbia a 
copy of such rates for each room of said hotel 
contrary to and in violation of an Act of Con¬ 
gress, in such case made and provided, and con¬ 
stituting a law of the District of Columbia. 

Francis H. Stephens, 

Corporation Counsel, 

(Signed) By Joseph G. McGarraghy, 

Assistant Corporation Counsel. 

“Personally appeared H. A. Cole this 23rd 
day of October A. D. nineteen hundred and 
twenty-four, and made oath before me that the 
facts set forth in the foregoing information are 
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true, and those stated upon information re¬ 
ceived he believes to be true. 

(Signed) W. Norgren, 

Deputy Clerk Police Court of 
the District of Columbia.” 

It was further shown that said Ralph McKee was 
arrested for the alleged offense and the Police proceed¬ 
ing continued by consent of counsel, pending the ter¬ 
mination of the equity suit. This amended and sup¬ 
plemental bill likewise prayed an injunction restrain¬ 
ing defendants from enforcing said Act of Congress. 

On the 19th day of November, 1924, defendants 
filed a motion to dismiss plaintiffs’ amended and sup¬ 
plemental bill, stating as reasons for said motion the 
following: 

“1. Because the bill sets forth no cause of 
action entitling petitioners to aid in a court 
of equity. 

“2. Because the bill shows on its face that 
the petitioners have a plain, adequate and com¬ 
plete remedy at law.” 

On December 8, 1924, after argument of counsel, 
the original bill and the amended and supplemental 
bill were dismissed by the trial judge, for want of 
jurisdiction, and an appeal noted in open Court by 
plaintiffs. 

The lower court, in the course of the argument on 
defendants’ motion to dismiss, intimated his opinion 
that the hotel provisions of the Act of Congress, ap¬ 
proved May 17, 1924, were unconstitutional and void, 
and that if the case were before him on the merits, 
he would be forced to hold for the plaintiffs. Inas¬ 
much as the question actually before him was that of 
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the jurisdiction of the equity court to grant injunctive 
relief, he ruled only on defendants' motion. Counsel 
for appellants, therefore, will demonstrate in this brief 
that the Court did have jurisdiction to enjoin defen¬ 
dants from enforcing an unconstitutional and void 
statute and that the hotel provisions of the Act in ques¬ 
tion are unconstitutional and void, thereby entitling 
plaintiffs to injunctive relief. 

The assignments of error may be grouped, to raise 
the two fundamental questions: 

1. Did the Court below err in holding that 
it had no jurisdiction to entertain plaintiffs 1 
original bill and amended and supplemental bill 
and to grant the relief therein prayed? 

2. Are the provisions of Section 3 of said 
Act of Congress, approved May 17, 1924, re¬ 
lating to hotels in the District of Columbia, un¬ 
constitutional and void? 

These appellants believe that both questions should 
be answered in the affirmative, and that the decree 
should be reversed and the cause remanded. In sup¬ 
port of this view, appellants submit the following ar¬ 
gument : 

ARGUMENT 

I. 

The Court below erred in holding that it had no 
jurisdiction to entertain plaintiffs' original bill and 
amended and supplemental bill and to grant relief as 
therein prayed. 

The principle has been laid down repeatedly by the 
Federal Courts that the action of public officials under 
a void or unconstitutional statute will be enjoined by 
a court of equity where such action, if permitted, 
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would infringe the property rights of the complainants. 
This is true even though the action to be enjoined is 
that of instituting criminal proceedings for violation 
of the statute. In Ex-parte Young, 209 U. S. 123 
(1907), the United States Supreme Court held that 
an injunction was properly issued by the Circuit Court, 
on petition of stockholders of certain railroads, re¬ 
straining the Attorney General of Minnesota from en¬ 
forcing a Minnesota statute of April 18, 1907, estab¬ 
lishing certain confiscatory rates, under penalty of im¬ 
prisonment for not more than ninety days. The Court 
granted an injunction pendente lite, which the At¬ 
torney General disregarded and after his commitment 
for contempt, he petitioned for writ of habeas corpus, 
which was denied. Certain pertinent passages from 
the opinion of the Court, delivered by Mr. Justice Peck- 
ham, are given below: 

“The question that arises is whether there is 
a remedy that the parties interested may resort 
to, by going into a Federal court of equity, in a 
case involving a violation of the Federal Con¬ 
stitution, and obtaining a judicial investigation 
of the problem, and pending its solution obtain 
freedom from suits, civil or criminal, by a tem¬ 
porary injunction, and if the question be finally 
decided favorably to the contention of the com¬ 
pany, a permanent injunction restraining all 
such actions or proceedings.” P. 149. 

“It would be an injury to complainant to 
harass it with a multiplicity of suits or litigation 
generally in an endeavor to enforce penalties 
under an unconstitutional enactment, and to 
prevent it ought to be within the jurisdiction of 
a court of equity. If the question of unconsti¬ 
tutionality with reference, at least, to the 
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Federal Constitution be first raised in a Federal 
court that court, as we think is shown by the 
authorities cited hereafter, has the right to de¬ 
cide it to the exclusion of all other courts.” P. 
160. 

“It is further objected (and the objection 
really forms part of the contention that the 
State cannot be sued) that a court of equity has 
no jurisdiction to enjoin criminal proceedings, 
by indictment or otherwise, under the state law. 
This, as a general rule, is true. But there are 
exceptions. When such indictment or proceed¬ 
ing is brought to enforce an alleged unconstitu¬ 
tional statute, which is the subject matter of 
inquiry in a suit already pending in a Federal 
court, the latter court having first obtained 
jurisdiction over the subject matter, has the 
right, in both civil and criminal cases, to hold 
and maintain such jurisdiction, to the exclusion 
of all other courts, until its duty is fully per¬ 
formed. * * * 

“Where one commences a criminal proceed¬ 
ing who is already party to a suit then pending 
in a court of equity, if the criminal proceedings 
are brought to enforce the same right that is in 
issue before that court, the latter may enjoin 
such criminal proceedings. Davis, etc. Co. v. 
Los Angeles, 189 U. S. 207. In Dobbins v. Los 
Angeles, 195 U. S. 223,241, it is remarked by 
Mr. Justice Day, in delivering the opinion of the 
court that ‘it is well settled that where prop¬ 
erty rights will be destroyed, unlawful interfer¬ 
ence by criminal proceedings under a void law 
or ordinance may be reached and controlled by 
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a court of equity.' Smyth v. Ames (supra) dis¬ 
tinctly enjoined the proceedings by indictment 
to compel obedience to the rate act.” Pages 
161-162. 

In the case at bar, the bill in equity was filed before 
criminal proceedings were instituted in the Police 
Court, thus bringing the instant case directly within 
the principle enunciated in Ex-parte Young, supra. 
Plaintiffs' bill alleged a threatened deprivation of their 
property rights by defendants, acting under an uncon¬ 
stitutional and void statute, whereby plaintiffs would 
be subjected to the danger of many criminal actions at 
law and would suffer irreparable injury. The case is 
not that of seeking an injunction restraining the en¬ 
forcement of a mere criminal proceeding, which, un¬ 
der the doctrine of In re Sawyer, 124 U. S. 200, can¬ 
not be granted, but falls within the exception clearly 
recognized by the United States Supreme Court, that 
property rights may be protected by injunction against 
infringement through the attempted enforcement of 
an unconstitutional and void statute, especially where 
the relief in equity is sought prior to the institution of 
criminal proceedings to enforce the void statute. 

It is clear that plaintiffs have such property rights 
threatened by the enforcement of the hotel provisions 
in the Act of Congress of May 17, 1924, as to entitle 
them to injunctive relief; Smyth v. Ames, 169 U. S. 
466 (1897). In this case stockholders of certain rail¬ 
roads enjoined the Nebraska State Board of Transpor¬ 
tation and its Secretaries from enforcing the confis¬ 
catory rates established by the Nebraska Act of April 
12, 1893, the Court holding that the right of the rail¬ 
roads (and consequently of the plaintiffs as stockhold¬ 
ers) to charge reasonable rates was a property interest 
which equity would protect from destruction or in- 
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fringement by threatened action of public officials 
under a void statute. As summed up by Mr. Justice 
Harlan, in giving the opinion of the Court: 

“A state enactment, or regulations made un¬ 
der the authority of a state enactment, estab¬ 
lishing rates for the transportation of persons 
or property by railroad that will not admit of 
the carrier earning such compensation as under 
all the circumstances is just to it and to the pub¬ 
lic, would deprive such carrier of its property 
without due process of law and deny to it the 
equal protection of the laws, and would there¬ 
fore be repugnant to the Fourteenth Amend¬ 
ment of the Constitution of the United States/’ 
P. 526. 

In the instant case, the right of plaintiffs freely to 
bargain and to contract with their guests at rates 
mutually satisfactory, is a property interest which 
equity can and should protect from infringement by the 
threatened action of these defendants under color of 
the unconstitutional and void Act of May 17, 1924. 

Justice Harlan stated with admirable clearness the 
danger of multiple actions at law and the irreparable 
injury resulting to plaintiffs if equitable relief by in¬ 
junction be refused, his words being as follows: 

“The transactions along the line of any one of 
these railroads, out of which causes of action 
might arise under the statute, are so numerous 
and varied that the interference of equity could 
well be justified upon the ground that a general 
decree, according to the prayer of the bills, 
would avoid a multiplicity of suits, and give a 
remedy more certain and efficacious than could 
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be given in any proceeding instituted against 
the company in a court of law; for a court of law 
could only deal with each separate transaction 
involving the rates to be charged for transporta¬ 
tion. The transactions of a single week would 
expose any company questioning the validity of 
the statute to a vast number of suits by shippers, 
to say nothing of the heavy penalties named in 
the statute. Only a court of equity is competent 
to meet such an emergency and determine, once 
for all and without a multiplicity of suits, mat¬ 
ters that affect not simply individuals, but the 
interests of the entire community as involved in 
the use of a public highway and in the adminis¬ 
tration of the affairs of the quasi-public corpora¬ 
tion by which such highway is maintained.” 
Pp. 517-518. 

In the case at bar, the hotel proprietor is subject 
to criminal action for his transaction with each sepa¬ 
rate guest, as well as for the failure to comply with 
each provision regarding the posting of rates in each 
hotel room and the securing of consent of the Com¬ 
missioners to any increase thereof and the posting 
of said increased schedule. The penalty provision of 
the Act reads: 

“Any person, firm, or corporation who shall 
violate any of the provisions of this Act or who 
shall charge any guest a rate in excess of said 
posted rates shall be deemed guilty of a mis¬ 
demeanor and upon conviction thereof shall be 
fined not less than $10 nor more than $100 
for each offense.” 

Mr. Justice Harlan’s statement is peculiarly ap- 
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posite to the case at bar, and demonstrates the neces¬ 
sity for injunctive relief. 

The maxim of equity is that injunctive relief will 
be granted to prevent an irreparable injury, for which 
there is no adequate and complete remedy at law. And 
it is well settled by the enunciations of the Supreme 
Court of the United States that the remedy at law, 
to exclude a concurrent remedy in equity, must be 
as complete, as practical and as efficient to the ends 
of justice and its prompt administration, as the remedy 
in equity. Boyce's Executors vs. Grundy, 3 Peters 210, 
215; Insurance Co. vs. Bailey, 13 Wallace 616, 621; 
Kilbourn vs. Sunderland, 130 U. S. 505, 514; Tyler 
vs. Savage, 143 U. S. 79, 95; Walla Walla vs. Walla 
Walla Water Co., 172 U. S. 1, 12. 

In the instant case, such remedy as plaintiffs have 
at law is far from being “as complete, as practical 
and as efficient to the ends of justice and its prompt 
administration" as would be injunctive relief in equity. 
Any relief that plaintiffs would have at law would 
be in a criminal action brought at the instigation of 
these defendants, for a violation of the hotel provi¬ 
sions of the Act of May 17, 1924. Until such an action 
had been prosecuted to a final determination of the 
validity of this statute, plaintiffs would be forced to 
operate under the danger of being subjected to crim¬ 
inal prosecutions for each and every transaction with 
their guests and for each and every violation of the 
hotel provisions. The guests themselves would be in¬ 
hibited from obtaining accommodations freely, accord¬ 
ing to their own desires and means, as they have a 
right to do, inasmuch as defendants' motion to dis¬ 
miss admits plaintiffs' averments upon which the un¬ 
constitutionality of this congressional act will be 
shown in the latter part of this brief. Plaintiffs are 
likewise entitled to operate without interference by 
these defendants under this act. The threat of crim- 
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inal prosecutions would be a serious deterrent both to 
plaintiffs and their guests. In such a case a court of 
equity should grant relief by restraining the enforce¬ 
ment of the unconstitutional and void statute: 

Reagan vs. Fanners Loan & Trust Co., 154 
U. S. 362 (1893); 

Reagan vs. Mercantile Trust Co., 154 U. S. 
413 (1893); 

Smyth vs. Ames, ut supra; 

Walla Walla vs. Walla Walla Water Co., 
supra; 

Dobbins vs. Los Angeles, 195 U. S. 223 
(1904); 

Ex parte Young, supra; 

Philadelphia Co. vs. Stimson, 223 U. S. 605 
(1911); 

Wadley Southern Ry Co. vs. Georgia, 235 
U. S. 651 (1914); and cases there cited; 
Truax vs. Raich, 239 U. S. 33 (1915); 
Oklahoma Operating Co. vs. Love, 252 U. S. 
331 (1919); 

Children’s Hospital vs. Adkins, 52 Appeals 
D. C. 109 (1922); 

Adkins vs. Children’s Hospital, 261 U. S. 525 
(1922); 

Prendergast vs. N. Y. Telephone Co., 262 U. 
S. 46 (1922); 

Terrace vs. Thompson, 263 U. S. 197 (1923); 
Packard vs. Banton, 264 U. S. 140 (1923); 
Pacific Telephone Co. vs. Kuykendall, 265 
U. S. 196 (1923); 

Pierce vs. Society of Sisters of Holy Name, 
U. S. Adv. Opinions, 688 (Decided June 1, 
1925). 
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In Dobbins vs. Los Angeles, supra, the owner of cer¬ 
tain land within the city limits obtained a permit for 
the erection of a gas works and contracted for same, 
and actually commenced erection. At that time a city 
ordinance permitted gas works in the territory 
where her land lay but subsequently an ordinance was 
passed making that prohibited territory. A bill in 
equity for an injunction was filed, but the lower court 
sustained the demurrer. On appeal the United States 
Supreme Court held that there was ground for injunc¬ 
tive relief, as the ordinance was in violation of the 
Fourteenth Amendment to the United States Constitu¬ 
tion. Mr. Justice Day, in delivering the opinion of the 
Court, at page 241, said: 

“It is also urged by the defendants in error 
that a court of equity will not enjoin prosecu¬ 
tion of a criminal case; but, as we have seen, 
the plaintiff in error in this case had acquired 
property rights which by the enforcement of the 
ordinances in question would be destroyed and 
rendered worthless. If the allegations of the 
bill be taken as true, she had the right to pro¬ 
ceed with the prosecution of the work without 
interference by the city authorities in the form 
of arrest and prosecution of those in her employ. 

“It is well settled that where property rights 
will be destroyed unlawful interference by 
criminal proceedings under a void law or or¬ 
dinance may be reached and controlled by a 
decree of a court of equity. Davis & Famum 
Mfg. Co. v. Los Angeles, 189 U. S. 207, 218, and 
cases therein cited.” 

In Truax vs. Raich, supra, an alien brought a bill in 
equity to enjoin his employer and the Arizona Attorney 
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General and County Attorney from complying with or 
enforcing the Arizona statute of December 14, 1914, 
requiring all employers of more than five workers to 
employ not less than 80 per cent qualified electors or 
native born citizens of the United States or some sub¬ 
division thereof, the bill alleging the unconstitution¬ 
ality of this act. Soon after the filing of the bill, an 
application was made for injunction pendente lite. 
After notice of this application plaintiff’s employer 
was arrested for violation of the Act and a temporary 
restraining order was thereupon issued. A motion to 
dismiss was denied and an interlocutory injunction was 
granted, and on direct appeal the decree was affirmed 
by the United States Supreme Court. Mr. Justice 
Hughes said: 

“It is also settled that while a court of equity, 
generally speaking, has 'no jurisdiction over the 
prosecution, the punishment or the pardon of 
crimes or misdemeanors’ (In re Sawyer , 124 U. 
S. 200, 210) a distinction obtains, and equitable 
jurisdiction exists to restrain criminal prosecu¬ 
tions under unconstitutional enactments, when 
the prevention of such prosecutions is essential 
to the safe-guarding of rights of property. Dav¬ 
is & Famum Mfg. Co. v. Los Angeles, 189 U. S. 
207, 218; Dobbins v. Los Angeles, 195 U. S. 
223, 241; Ex parte Young, supra; Philadelphia 
Co. v. Stimson, supra, p. 621.” pp. 37-38. 

It will be noted that the cases just discussed are di¬ 
rect authorities for the granting of injunctive relief in 
the case at bar. The Truax case is especially pertinent, 
in that shortly after the filing of the bill an arrest was 
made and a criminal proceeding instituted under the 
statute alleged by plaintiff to be void, and thereafter 
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the equity court issued a temporary restraining order 
and upon the preliminary hearing on the motion to dis¬ 
miss, granted an injunction pendente lite, which was 
affirmed on direct appeal. It is submitted that in the 
case at bar an injunction pending the suit should have 
been issued and upon final hearing, if plaintiffs estab¬ 
lished the allegations of their bill, a permanent injunc¬ 
tion should have been ordered. 

In Terrace vs. Thompson, supra, a bill in equity to 
enjoin the Attorney General of Washington from en¬ 
forcing the Anti-Alien Land Law of that State, Chapter 
50, Laws 1921, being filed by owners of tracts of land 
in Washington, which they desired to lease to a Japa¬ 
nese, but which lease said act prohibited, the United 
States Supreme Court held that the statute was not in 
conflict with the United States Constitution, or any 
treaty, but disposed of the preliminary question of the 
jurisdiction of the lower court to grant injunctive re¬ 
lief in these words, speaking through Mr. Justice 
Butler: 


“The Terraces’ property rights in the land 
include the right to use, lease and dispose of it 
for lawful purposes (Buchanan v. Warley, 245 
U. S. 60,74), and the Constitution protects these 
essential attributes of property (Holden v. Har¬ 
dy, 169 U. S. 366, 391), and also protects Nakat- 
suka in his right to earn a livelihood by following 
the ordinary occupations of life. Truax v. Raich, 
supra; Meyer v. Nebraska, 262 U. S. 390. If, 
as claimed, the state act is repugnant to the due 
process and equal protection clauses of the 
Fourteenth Amendment, then its enforcement 
will deprive the owners of their right to lease 
their land to Nakatsuka, and deprive him of his 
right to pursue the occupation of farmer, and 
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the threat to enforce it constitutes a continuing 
unlawful restriction upon and infringement of 
the rights of appellants, as to which they have 
no remedy at law which is as practical, efficient 
or adequate as the remedy in equity. And as¬ 
suming, as suggested by the Attorney General, 
that after the making of the lease the validity 
of the law might be determined in proceedings 
to declare a forfeiture of the property to the 
State or in criminal proceedings to punish the 
owners, it does not follow that they may not ap¬ 
peal to equity for relief. * * * The own¬ 

ers have an interest in the freedom of the alien, 
and he has an interest in their freedom, to make 
the lease. The state act purports to operate 
directly upon the consummation of the proposed 
transaction between them, and the threat and 
purpose of the Attorney General to enforce the 
punishments and forfeiture prescribed prevent 
each from dealing with the other. Truax v. 
Raich, supra. They are not obliged to take the 
risk of prosecution, fines and imprisonment and 
loss of property in order to secure an adjudica¬ 
tion of their rights. The complaint presents a 
case in which equitable relief may be had, if the 
law complained of is shown to be in contraven¬ 
tion of the Federal Constitution.” pp. 215-216. 

This language of Mr. Justice Butler is applicable 
to the present case and demonstrates the right of these 
plaintiffs to operate their hotel and negotiate con¬ 
tracts with their guests at such rates as may be agreed 
upon, free from the threat of criminal prosecution 
for violation of the unconstitutional and void congres¬ 
sional act. To disobey the provisions of such act and 
await prosecution as the means of testing the act’s 
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validity is by no means “as practical, efficient or ade¬ 
quate as the remedy in equity.” Such a course would 
subject plaintiffs to the danger of many criminal pros¬ 
ecutions, and their business in the meanwhile would 
be hampered seriously because of the stigma of operat¬ 
ing their hotel in violation of a congressional act not 
yet declared to be invalid. 

Appellees, defendants below, rely chiefly upon two 
recent cases in this Honorable Court; namely, Ru¬ 
dolph vs. Lockwood, 52 W. L. R. 772 (1924), and Cave 
vs. Rudolph, 53 Appeals D. C. 12 (1923). It is sub¬ 
mitted that these cases can be distinguished from the 
case at bar, as can the cases relied upon by this Court 
in making the Cave and Lockwood decisions. 

In Rudolph et al vs. Lockwood et al, the owners of 
certain alley property in the District brought a bill 
in equity to enjoin the Commissioners from attempt¬ 
ing to enforce a certain Act of Congress making it 
unlawful 


“to erect, place or construct any dwelling 
on any lot or parcel of ground fronting on an 
alley where such alley is less than thirty feet 
wide throughout its entire length, and which 
does not run straight to and open on two of 
the streets bordering the square, and is not 
supplied with sewer, water mains, and gas or 
electric light; * * * and any dwelling 

house now fronting an alley less than thirty 
feet wide and not extending straight to the 
streets and provided with sewer, water main, 
and light, as aforesaid, which has depreciated 
or been damaged more than one-half its original 
value, shall not be repaired or reconstructed 
as a dwelling or for use as such, and no permit 
shall be issued, for the alteration, repair, or 
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reconstruction of such a building, when the 
plans indicate any provision for dwelling pur¬ 
poses.” 

This Court reversed the decree granting an injunc¬ 
tion, indicating that the bill should be dismissed, but 
it is to be noted that the issue of the constitutionality 
or unconstitutionality of the act was not before this 
Court. The bill of complaint averred the unconsti¬ 
tutionality of the act, but Mr. Justice Bailey, in grant¬ 
ing the injunction pendente lite and denying the mo¬ 
tion to dismiss and in granting the permanent injunc¬ 
tion on final hearing, interpreted the act in such man¬ 
ner as to permit the occupancy of the plaintiffs’ alley 
dwelling, and the appeal was from such decree. In 
other words, the trial court found that plaintiffs’ prop¬ 
erty in fact was not comprehended within the prohibi¬ 
tion of the congressional act. Appellants’ brief in this 
Court, at page 7, stated: 

“While the constitutionality of the law was 
questioned at the argument below there was 
really no serious discussion of that point. The 
Court appeared to accept, and the counsel for 
the plaintiffs to concede, its validity.” 

And in appellees’ brief, at page 3, is this statement: 

“In granting the injunction, the court be¬ 
low did not pass on the constitutionality of 
the act, but, in effect, held that if appellant 
interpreted the law to mean that all conditions 
named in the act relative to the type of alley 
in which dwellings would be legal must exist 
conjointly to make the dwelling illegal, and 
were to execute the law in the light of this con- 
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struction, the requirement of sewer, water and 
gas or electric light in the act referred to such 
presence in the alleys and not in the dwellings, 
which latter construction appellants contend¬ 
ed to be correct, and since under this construc¬ 
tion, appellees' property would not be compre¬ 
hended within the act, enjoined the appellants.” 

In such case this Court was confronted with the 
question whether criminal proceedings to enforce an 
Act of Congress, admittedly valid, could be enjoined 
by plaintiffs on the ground that their particular prop¬ 
erty in fact did not fall within the prohibitions of 
the Act. That is an entirely different question from 
preventing the enforcement of an unconstitutional and 
void act, whereby property rights would be infringed. 

The Cave case, which was cited as controlling in 
the Lockwood case, was a bill in equity by certain 
hackers to enjoin the District Commissioners from en¬ 
forcing a police regulation prohibiting the driver of 
a public vehicle from stopping or loitering upon a 
street, except at a public hack stand or while actually 
taking on or discharging a passenger. Defendants' 
motion to dismiss was granted and this Court affirmed 
the decree, but it will be noted that plaintiff had no 
property interest threatened by the enforcement of 
this police regulation, as a hacker has no property 
interest in the public streets. The case thus falls with¬ 
in the general doctrine of In re Sawyer, 124 U. S. 
200 (1887), and does not impeach the well recognized 
principle that the enforcement of an unconstitutional 
and void statute, infringing property rights, will be 
enjoined by a court of equity. 

Third Avenue Railroad Company vs. Mayor et al, 
54 New York 159 (1873), which was cited in both 
the Lockwood and Cave cases, was a bill in equity 
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to restrain defendants from prosecuting more than 
one of 77 actions, which, as the complaint alleged, 
had been commenced by defendants against plaintiff 
in the justice court in the city of New York, such in¬ 
junction to remain until one of the actions could be 
finally heard and determined. Each of the actions 
was brought at the same time to recover a separate 
and distinct penalty of $50.00, prescribed and im¬ 
posed by an ordinance of defendants for running a 
passenger railroad car within certain limits of New 
York City without a license or certificate from the 
mayor. Upon demurrer, judgment was given in favor 
of plaintiffs and this was affirmed on appeal, the Court 
holding that equity had jurisdiction to prevent a mul¬ 
tiplicity of suits. There is nothing in this case in¬ 
imical to the granting of equitable relief in the case 
at bar. 

The Lockwood case cited only the Cave and Third 
Avenue Railroad cases, but the Cave case itself cited, 
in addition to the Third Avenue case, a number of 
cases, which, as counsel for appellants will now show, 
do not militate against the existence of equity jurisdic¬ 
tion to enjoin the defendants at bar from enforcing 
the unconstitutional and void hotel provisions of the 
Act of May 17, 1924. A discussion of these cases 
follows: 

In Washington and Georgetown Railway Company 
vs. District of Columbia, 6 Mackey 570 (1888), an in¬ 
junction was sought by the Railway Company to re¬ 
strain the enforcement of an ordinance compelling 
street railways within the District to obtain a license 
for each car, the fee being $6.00, under penalty of a 
fine of not more than $50.00 upon each car for failure 
to pay the license fee. It was held that the decree of 
the lower court, sustaining the demurrer and dismiss¬ 
ing the bill for want of equity, was proper, but it is to 
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be noted that four informations had been lodged 
against plaintiff in the Police Court, charging violation 
of the ordinance, prior to the filing of the bill. One 
of these actions resulted in favor of plaintiff and the 
second, after plaintiff had been found guilty, was dis¬ 
missed at request of the attorney for the District and 
subsequently, but prior to the filing of the bill, two 
other informations were lodged against plaintiff and 
were pending at the time the bill was filed. This case 
can thus be distinguished in several particulars from 
the case at bar, as in the railway case the equity plain¬ 
tiff had already had an adjudication in his favor that 
the ordinance was invalid and when his bill was filed 
proceedings were actually pending in the Police Court. 
In the case at bar, there had been no determination of 
the invalidity of the Act and the bill of complaint was 
filed before the institution of criminal proceedings. 
Moreover, in the former case the railway could have 
paid the license fees and recovered them back 
from the city if the act were finally adjudged invalid 
in the proper action at law, whereas in the instant 
case, if the hotel proprietors comply with the act and 
it is subsequently adjudged invalid they will have no 
recourse against their former guests to obtain the addi¬ 
tional compensation to which they would have been 
entitled through the exercise of their free bargaining 
power. 

Shoemaker vs. Entwisle, 3 Appeals D. C. 352 (1894), 
was a bill in equity by the owner of a certain wall to re¬ 
strain the Inspector of Buildings of the District from 
proceeding in the Police Court to enforce a penalty 
against the plaintiff because of her failure to remove 
the wall, which the Inspector had found to be danger¬ 
ous and ordered razed. Complainant failed to comply 
with the notice to remove the wall, and, shortly after 
the lapse of 30 days from such notice, a police informa¬ 
tion was filed and thereupon the bill in equity was 
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brought. The preliminary restraining order was dis¬ 
charged on motion and the request for an injunction 
pendente lite refused. From this interlocutory order an 
appeal was taken, which was dismissed by this Court, 
holding that this procedure was improper, as there had 
been no final action upon the bill of complaint. The 
Court intimated, in its opinion, that it might not be 
proper for the equity court to enjoin defendant in this 
case, but it will be noted that the constitutionality of 
the regulation, under which the Building Inspector pur¬ 
ported to act, was not in question and that a criminal 
proceeding was actually pending in the Police Court, 
when plaintiffs bill was filed. The case at bar is 
entirely dissimilar. 

In Dewey Hotel Company vs. United States Elec¬ 
tric Lighting Company, 17 Appeals D. C. 356 (1900), 
the Lighting Company brought a bill against the Com¬ 
missioners and the Dewey Hotel Company and cer¬ 
tain individuals, for an injunction restraining the con¬ 
struction of certain conduits connecting the Dewey 
Hotel premises with Hotel Yi, across an alley, and 
for cancellation of the permit for such work issued 
by the Commissioners. The cancellation was not or¬ 
dered but an injunction pendente lite was issued 
against the construction of the conduits and special 
appeal taken by the Dewey Hotel Company and the 
individual defendants other than the Commissioners. 
The bill proceeded upon the theory that plaintiffs had 
an exclusive contract for furnishing light, heat and 
power to the Hotel Yi, and that such hotel was wholly 
unconnected with the Dewey Hotel, so that the Com¬ 
missioners were without authority to grant any per¬ 
mit to build conduits, whereby light, heat and power 
would be supplied from the Dewey Hotel to Hotel Yi, 
as the Congressional Act of May 6, 1900, under which 
the permit was granted, provided that the conduits 
to be laid should only connect premises owned and op- 
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erated by the permittee, and that no power or steam 
should be supplied therefrom for any other purpose 
than the use of the permittee. The decree was re¬ 
versed and the cause remanded with instructions to 
dismiss the bill, but it will be noted that there was no 
question of unconstitutionality of the Act under which 
the Commissioners granted the permit but solely a 
question of fact, whether the Dewey Hotel complied 
with the terms of said Act entitling it to the permit. 
Moreover, this Act provided that on violation of any 
of its provisions or restrictions, the Commissioners 
should require the permittee, after certain notice, to 
abandon and remove the conduits under penalty of 
fine for each day’s failure to do so. No recourse had 
been had to this remedy. This case is entirely dif¬ 
ferent from that at bar, where the right of plaintiffs 
to contract freely with their guests will be destroyed 
and infringed by action of the Commissioners under 
the unconstitutional and void statute unless an injunc¬ 
tion is issued. 

Siddons vs. Edmonston, 42 Appeals D. C. 459 
(1914), cited in the Cave case, is authority for granting 
an injunction to the plaintiffs at bar, as Mr. Justice 
Robb of this Court, in delivering its opinion, said: 

“The jurisdiction of the court to grant the 
relief prayed is not denied, provided it be found, 
as matter of law, that the appellee was entitled 
to the license. The sole question with which 
we are concerned, therefore, is whether he was 
entitled to such license.” 

In the Siddons case, the plaintiff below sought an 
injunction restraining defendants, as officers of the 
District of Columbia, from interfering with plaintiff’s 
baseball games on Sunday and for a mandatory in¬ 
junction requiring the issuance of a license to plain- 
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tiff to conduct such ball games. The refusal to issue the 
license was based on Article 16, Section 16, of the Police 
Regulations prohibiting the playing of such games on 
Sunday. This Court held that the regulation was valid 
and, hence, that the denial of the license was proper. 
It is to be noted that there is no indication that a court 
of equity lacks jurisdiction to restrain public officers 
from enforcing an unconstitutional and void act, 
whereby property rights of complainant would be in¬ 
fringed; rather, as shown from the portion of the 
Court's opinion, quoted above, such jurisdiction was 
admitted. 

This Court, in its opinion in the Cave case, also re¬ 
ferred to four cases as showing that equity will not 
enjoin criminal proceedings for the enforcement of 
municipal ordinances. But the exact purpose for 
which these authorities are cited is thus stated in the 
opinion: 


“It is accordingly a well-established rule that 
equity will not enjoin criminal proceedings for 
the enforcement of municipal ordinances, unless 
such proceedings are instituted by a party to a 
suit already pending in equity , and to try the 
same right that is in issue there , or to prohibit 
the invasion of rights of property by the en¬ 
forcement of an invalid or void ordinance” 
(Italics ours) 53 Appeals D. C. 12, at page 15. 

And the cases cited recognized this jurisdiction of the 
equity court to prevent the deprivation of property 
rights through the attempted enforcement of a void act. 

In re Sawyer, 124 U. S. 200 (1887), the first case 
cited by this Court in this connection, raised the ques¬ 
tion as to the propriety of an injunction restraining 
the mayor and councilmen of the city Lincoln, Ne¬ 
braska, from proceeding further with the charges 


28 


against plaintiff as Police Judge of said city, and from 
declaring his office vacant and appointing a successor, 
plaintiff alleging such action to be contemplated under 
an ex post facto ordinance that was unconstitutional; 
disregarding the injunction, plaintiff was ousted and a 
successor appointed, and the United States Supreme 
Court granted habeas corpus to the defendants, who 
had been committed for contempt. It is to be noted 
that plaintiffs bill sought to try his right and title to 
a public office, and as the United States Supreme Court 
pointed out (page 212): 

‘The jurisdiction to determine the title to a 
public office belongs exclusively to the courts of 
law, and is exercised either by certiorari , er¬ 
ror or appeal, or by mandamus, prohibition, 
quo warranto , or information in the nature of 
a writ of quo warranto , according to the cir¬ 
cumstances of the case, and the mode of pro¬ 
cedure established by the common law or by 
statute.” 

And at page 217 the Court said: 

“No question of property is suggested in the 
allegations of matters of fact in the bill, or 
would be involved in any decree that the court 
could make thereon.” 

The Court recognized that equity has jurisdiction to 
restrain a party to a proceeding already commenced 
in an equity court, from instituting criminal proceed¬ 
ings at law to try the same right that is at issue in 
the equity suit and that equity has jurisdiction to pre¬ 
vent the infringement of property rights by the en¬ 
forcement of an unconstitutional and void statute. 
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Davis & Faraum Manufacturing Company vs. Los 
Angeles, 189 U. S. 207 (1902), arose under the same 
municipal ordinances of the city of Los Angeles as 
those involved in Dobbins vs. Los Angeles, ut supra; 
but in the Davis and Farnum case the bill was brought 
by a sub-contractor, who had agreed to erect a water 
tank and gas holder in furtherance of the contract of 
the Valley Gas and Fuel Company with Mrs. Dob¬ 
bins for the erection of a gas works on her property. 
In affirming the decree of the lower court, dismissing 
the bill, the United States Supreme Court held that 
the bill had shown no property right of plaintiff that 
would be infringed by the attempted enforcement of 
the alleged unconstitutional ordinances, and that plain¬ 
tiff had not shown that its promissor, the Valley Gas 
and Fuel Company, would not comply with its agree¬ 
ment, under which plaintiff had his only claim. At 
page 217, Mr. Justice Brown made this statement: 

“That a court of equity has no general power 
to enjoin or stay criminal proceedings unless 
they are instituted by a party to a suit already 
pending before it> and to try the same right 
that is in issue there , or to prohibit the inva¬ 
sion of the rights of property by the enforce¬ 
ment of an unconstitutional law , was so fully 
considered and settled in an elaborate opinion 
by Mr. Justice Gray, In re Sawyer , 124 U. S. 
200, that no further reference to prior au¬ 
thorities is deemed necessary, and we have lit¬ 
tle more to do than to consider whether there 
is anything exceptional in the case under con¬ 
sideration to take it out of the general rule.” 
(Italics ours) 

The Dobbins case was also cited by this Court in 
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the Cave case but as has been noted above in this brief, 
the Dobbins case is authority for the plaintiffs at bar. 
The only remaining case cited in Cave vs. Rudolph 
is Phillips et al vs. Mayor et al, 61 Ga. 386 (1878). 

Here the plaintiffs, liquor dealers in the town of Stone 
Mountain, brought a bill in equity to enjoin the munici¬ 
pal authorities from “trying, convicting and fining 
them” for a violation of the provisions of an ordinance 
alleged by plaintiffs to be void, because passed after 
licenses were issued to plaintiffs. The ordinance for¬ 
bade the selling of liquor during divine services and 
required all retail liquor houses to be closed at such 
times. The bill alleged that two of the plaintiffs had 
already been fined for a violation of this ordinance and 
had carried their cases by certiorari to the Superior 
Court. The injunction was denied in chambers, and 
this order was affirmed on appeal, the Supreme Court 
of Georgia, saying that there was a plain and adequate 
remedy at law by certiorari from the trial court to the 
Superior Court. 

It will be noted that criminal actions had been 
brought, a review of which, by certiorari, was pending 
when the bill for an injunction was filed. Also no proof 
appears as to the injury to plaintiffs’ property rights 
if they be left to their remedy at law. In these two 
respects the case is far different from the predicament 
of the plaintiffs at bar, who filed their bill for an in¬ 
junction prior to the institution of criminal proceed¬ 
ings, and who have shown the severe and irreparable 
injury that will result from the interference with their 
free bargaining power if injunctive relief be refused. 

From the foregoing discussion it can be seen that the 
lower court erred in relying upon Rudolph vs. Lock- 
wood and Cave vs. Rudolph, and the authorities there 
cited, as controlling the case at bar. The cases so re¬ 
lied upon have been distinguished and many author- 
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ities have been cited and discussed showing that a 
court of equity can and should enjoin public officials 
from attempting to enforce a void and unconstitutional 
act, even though criminal proceedings are thereby re¬ 
strained, if such action by public officials would in¬ 
fringe and destroy property rights of complainants. 
It has been pointed out that plaintiffs at bar have such 
property rights, that would be seriously impaired if 
these defendants are not restrained from enforcing the 
hotel provisions of the Act of May 17, 1924. 

Counsel for appellants submit that there is one case 
absolutely controlling on this point of equity jurisdic¬ 
tion, showing that the lower court should have granted 
the relief prayed. This case is Children’s Hospital vs. 
Adkins, 52 Appeals D. C. 109 (1922). In No. 3438, 
the Children’s Hospital filed a bill against the Mini¬ 
mum Wage Board of the District, setting up the Act 
of Congress of September 19, 1918, 40 Stat. 960, to 
restrain said Board from fixing minimum wages to be 
paid women employees in the District, the penalty pro¬ 
vided by the Act being a fine of $25.00 to $100.00, im¬ 
prisonment for 10 days to 3 months, or both such fine 
and imprisonment. In No. 3467, Willie A. Lyons, a 
woman elevator operator in the Congress Hotel, 
brought a like bill against the Minimum Wage Board. 
This Court is thoroughly familiar with the facts in¬ 
volved in those cases so that a recapitulation will not 
be made in this brief. Mr. Justice Bailey dismissed 
the bills and on appeal this Court held that the Act, es¬ 
tablishing the Minimum Wage Board and defining its 
duty and authority, was unconstitutional and that in¬ 
junction should issue as prayed. The question of 
equity jurisdiction to grant such relief was distinctly 
raised and passed upon by this Court. The bills of 
complaint, after setting forth facts relating to the 
plaintiffs, alleged the unconstitutionality of the Mini¬ 
mum Wage Act and prayed for injunction restraining 
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its enforcement. Defendants, through F. H. Stephens 
as counsel, moved to dismiss each bill on the ground: 

“That there are no matters and things either 
of fact or of law set forth therein, to entitle it 
(or her) to equitable relief.” 

Mr. Justice Bailey in dismissing the bills indicated, 
in his opinion, that the Minimum Wage Act was consti¬ 
tutional. This Court in reversing his holding on this 
point and determining that the act was unconstitutional 
was faced with the problem of the jurisdiction of the 
equity court to enjoin the enforcement of such an un¬ 
constitutional act. Jurisdiction of the court to grant 
the relief sought is always a preliminary consideration 
that must be decided by the court, and should be 
noticed of its own motion even if not pointed out by 
counsel. Grausman vs. Porto Rican-American 
Tobacco Company, 95 N. J. Eq., 223; 122 Atl. 815, 
decided by the New Jersey Court of Errors and 
Appeals on November 19, 1923, affirming an order 
dissolving the restraining orders and refusing a pre¬ 
liminary injunction. The Vice-Chancellor based his 
decree on the merits, but the Appellate Court, on its 
own motion, decided there was no equity jurisdiction 
because of prematurity and so ordered the bills dis¬ 
missed. 

Moreover, in the Adkins case, counsel specifically 
raised the issue of equity jurisdiction and this Court 
considered the question and held that, if the Minimum 
Wage Act were found unconstitutional, the court of 
equity could and should grant relief by injunction. Mr. 
Justice Van Orsdel, in delivering the opinion of this 
Court, at page 111, said: 

“We will not stop to analyze the records in 
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these cases for the purpose of determining the 
sufficiency of the averments to sustain the pray¬ 
ers for extraordinary relief. The single ques¬ 
tion presented involves the power of Congress, 
in the light of the limitations of the Constitution 
of the United States, to enact this legislation. 
If the act is constitutional, unquestionably the 
averments are not sufficient to justify the inter¬ 
position of equity; but any attempt to enforce 
an unconstitutional law , resulting in an invar 
sion of property rights , is subject to equitable 
restraint. Truax v. Raich , 239 U. S. 33 , 36 
Sup. Ct. 7 y 60 L. Ed. 131 , L. R. A. 1916D y 51>5, 
Ann. Cas. 1917B y 283. The constitutionality of 
the act is assailed upon the theory that the power 
exerted extends to the regulation and limita¬ 
tion of the freedom of contract between pri¬ 
vate individuals, and that it is the initial step 
toward unlimited federal price-fixing legisla¬ 
tion.^ (Italic ours) 

In compliance with the mandate issued by this Court 
on September 15, 1922, in accordance with the opinion 
as reported in 52 Appeals D. C., Mr. Justice Hoehling, 
on December 20, 1922, issued a permanent injunc¬ 
tion against the Minimum Wage Board. Defendants 
appealed and this Court again passed on the ques¬ 
tion, and on January 11, 1923, the decree granting 
the permanent injunction was affirmed without opinion 
under the authority of the prior decision in 52 Ap¬ 
peals 109. Defendants appealed to the United States 
Supreme Court, which, on April 9, 1923, affirmed the 
decree of this Court, thereby sustaining the holding 
that the Act was unconstitutional and that the Mini¬ 
mum Wage Board should be restrained and enjoined 
from enforcing same. 
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The Children’s Hospital case is on an exact parallel 
with the case at bar. Plaintiffs, in each, were threat¬ 
ened with destruction and impairment of their prop¬ 
erty rights to bargain and contract freely in the op¬ 
eration of their businesses, by action of public offi¬ 
cials under color of the void and unconstitutional Act 
of Congress. In each, failure to comply with the con¬ 
gressional act subjected plaintiffs to criminal proceed¬ 
ings to exact fines. In each, the bill in equity was 
brought prior to the institution of criminal proceed¬ 
ings to enforce the act, but the case at bar presents 
even stronger grounds for equitable relief in that after 
the filing of the original bill a police information was 
brought in a criminal proceeding for the violation of 
the Act of May 17, 1924, as pointed out in the amend¬ 
ed and supplemental bill, whereas in the Children’s 
Hospital case no criminal action had been instituted 
when this Court held that equity should enjoin the 
enforcement of the unconstitutional and void Act of 
September 19, 1918. 

The cases relied upon by defendants have been dis¬ 
tinguished from the case at bar, and many authorities 
cited and discussed showing that a court of equity 
should issue an injunction in a case such as this. The 
Children’s Hospital case is peculiarly apposite, and 
counsel respectfully submit that this Honorable Court 
should reverse the decree below and hold that injunc¬ 
tive relief should issue to restrain action by these de¬ 
fendants, as Commissioners of the District of Colum¬ 
bia, looking to the enforcement of the said hotel pro¬ 
visions, which, as counsel will now point out, are un¬ 
constitutional and void. 
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The provisions of Section 3 of the Act of 
Congress, approved May 17, 1924, relating to 
Hotels in the District of Columbia, are uncon¬ 
stitutional and void. 

The precise question before this Honorable Court 
is whether the trial judge erred in holding that there 
was no equity jurisdiction to grant injunctive relief 
to plaintiffs. The case was not presented to the lower 
court on its merits, as defendants’ motion to dismiss 
admitted the allegations of plaintiffs as to their man¬ 
ner of doing business and the varying costs thereof; 
Neuman vs. Moyers, 47 App. D. C. 102 (1917). 
The question whether the hotel provisions are uncon¬ 
stitutional and void was not passed upon. The un¬ 
constitutionality of said provisions arises on this ap¬ 
peal, therefore, in its bearing upon the primary ques¬ 
tion as to the jurisdiction of the equity court to grant 
the relief prayed. As stated by this Honorable Court 
in Children’s Hospital vs. Adkins, 52 Appeals D. C., 
109, 111: 


“If the Act is constitutional, unquestionably 
the averments are not sufficient to justify the 
interposition of equity; but any attempt to en¬ 
force an unconstitutional law , resulting in an 
invasion of property rights is subject to equi¬ 
table restraint Truax vs. Raich, 239 U. S. 33, 
36 Sup. Ct. 7, 60 L. ed. 131, L. R. A. 1916D, 
545, Ann. Cas. 1917B, 283.” (Italics ours) 

The remainder of this brief will be devoted to a 
demonstration of the unconstitutionality of said pro¬ 
visions, thereby showing the sufficiency of plaintiffs’ 
averments to entitle them to injunctive relief in the 
trial court. 
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It is settled now that the emergency causing the 
enactment of rent legislation for the District of Co¬ 
lumbia and constituting the basis upon which said leg¬ 
islation was upheld, had ceased prior to May 17, 1924, 
and that said rent legislation was of no efficacy after 
that date. Chastleton Corp. vs. Sinclair, 264 U. S. 
543 (1923); Peck vs. Fink, 52 W. L. R. 738 (decided 
Nov. 3, 1924). These cases are so familiar to this 
Court that no detailed discussion of them will be un¬ 
dertaken in this brief. 

As no emergency existed when the Act containing 
the hotel provisions in question was ratified, said pro¬ 
visions never became effective and are void. These 
hotel provisions were based upon the theory that an 
emergency existed in the District, as will appear from 
a study of the wording of the Act itself and the leg¬ 
islative history of said Act. The hotel provisions are 
found in Section 3, and Section 1 of the Act states, 
by way of preamble: 

“That it is hereby declared that the emerg¬ 
ency described in Title II of the Food Control 
and the District Rents Act still exists and con¬ 
tinues in the District of Columbia, and that the 
present housing and rental conditions therein 
require the further extension of the provisions 
of such title. ,, 

The Act then proceeds to extend the Ball Rent Law 
and to enact the hotel provisions, thereby indicating 
on its face that the said provisions were based upon 
an alleged emergency. This preamble in Section 1 
of the Act, declaring the intent and purpose of Con¬ 
gress, should be considered by this Court in deter¬ 
mining the validity or invalidity of said provisions; 
Butts vs. Merchants Transportation Co., 230 U. S. 
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126 (1912). The title of the Act also shows that the 
hotel provisions were enacted because of an emergency 
thought to exist; and the title may be considered in 
determining the validity of these provisions. Hill vs. 
Wallace, 259 U. S. 44 (1921). 

The legislative history of the Act of May 17, 1924, 
should also be considered in determining the validity 
of the hotel provisions; Hill vs. Wallace, ut supra. 
Such history indicates that Congress passed the hotel 
regulations as an emergency measure, thereby ren¬ 
dering them ineffective and void because of the non¬ 
existence of the emergency. Four bills were intro¬ 
duced in the 67th Congress relative to hotel regula¬ 
tions in the District of Columbia, one being that by 
Senator Caraway, substantially similar to the provi¬ 
sions now in question, but they were referred to the 
proper committees on the District and there died. In 
the second session of this Congress, Senator Caraway 
procured the adoption of an amendment to the Act 
extending the Ball Rent Law (finally approved May 
22, 1922), regulating hotels, but this amendment was 
rejected in the House. In the 68th Congress, Senator 
Caraway again introduced his hotel bill in the first 
session and Representative Cable introduced a bill in 
the second session; both bills were referred to the 
proper committees on the District and there died. On 
May 12, 1924, in the first session of the 68th Con¬ 
gress, Senator Caraway offered his bill as an amend¬ 
ment to the Act extending the Ball Rent Law, and 
this amendment was adopted and constitutes the hotel 
provisions now in question. When said amendment 
was proposed, the following discussion occurred, dem¬ 
onstrating that Congress enacted the hotel provisions 
in the belief that an emergency existed and that said 
provisions were an integral part of the proposed ex¬ 
tension of the Ball Rent Law: 
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“Mr. Caraway: Mr. President, I wish to offer 
an amendment and I call it to the attention of 
the Senator from Delaware. 

“Mr. Ball: I ask the Senator if he will not 
please refrain from offering it as an amendment 
to this bill. 

“Mr. Caraway: Oh, no; it belongs on this 
bill” 68th Cong. 1st Sess., Cong. Rec. 8355 for 
May 12, 1924. (Italics ours) 

“Mr. Norris: * * * The amendment of the 
Senator from Arkansas is very pertinent to the 
bill itself. * * •” Page 8356. 

“Mr. Simmons: Mr. President, I should like 
to ask the Senator a question. Does the Senator 
think the proposition contained in this bill can 
be supported as a constitutional exercise of 
power except upon the theory of emergency? 

“Mr. King: No.” Page 8358. 

It therefore appears that Congress had ample op¬ 
portunity to enact a separate measure regulating hotels 
in the District, but did not do so because of the belief 
that said regulation should occur only on the basis of 
an emergency and as a part of the Rent legislation. As 
it has been authoritatively determined by the Chastle- 
ton and Peck cases, cited above, that the emergency 
had ceased to exist and that the Rent legislation was 
void prior to May 17, 1924, the hotel provisions, incor¬ 
porated in the Act approved on that day, are void. 

There is a further ground upon which these hotel 
provisions are ineffective, and that is their insepara¬ 
bility from the Ball Rent legislation. It is elementary 
that where one part of a statute is unconstitutional and 
that part is so connected with the remainder as to indi¬ 
cate that the Legislature would not have passed the re- 
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mainder independently of the invalid provision, the 
entire act is void. Allen vs. Louisiana, 103 U. S. 80, 
at 84 (1880), quoting Mr. Chief Justice Shaw in War¬ 
ren vs. Mayor and Aldermen of Charlestown, 2 Gray 
(Mass.) 84; Employers’ Liability cases, 207 U. S. 463, 
501 (1907); Butts vs. Merchants Transportation Co., 
230 U. S. 126, 138 (1912); Lemke vs. Farmers Grain 
Co., 258 U. S. 50,60 (1921). 

In Butts vs. Merchants Transportation Company, ut 
supra, Mr. Justice Van Devanter, at page 138, quoted 
with approval the following passage from El Paso & 
Northeastern Railroad Company vs. Gutierrez, 215 U. 
S. 87, 97: 


“ ‘It remains to inquire whether it is plain 
that Congress would have enacted the legislation 
had the act been limited to the regulation of the 
liability to employees engaged in commerce 
within the District of Columbia and the territor¬ 
ies. If we are satisfied that it would not, or 
that the matter is in such doubt that we are un¬ 
able to say what Congress would have done 
omitting the unconstitutional feature, then the 
statute must fall. Illinois Central Ry. Co. v. Mc- 
Kendree, 203 U. S. 514; Employers’ Liability 
cases, 207 U. S. supra (463)’.” 

In the case at bar, it is certainly not “plain” that 
Congress would have enacted the hotel provisions had 
it known that the Ball Rent legislation would be held 
invalid. The phrasing of the hotel regulations as a 
part of Section 3 of the amendment to the Ball legisla¬ 
tion extending the Rent Act, shows that Congress in¬ 
tended the hotel provisions to be effective only if the 
Rent legislation were valid. The legislative history 
adverted to in an earlier part of this brief likewise 
shows that Congress had no intention of enacting these 
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hotel provisions aside and apart from the Rent legis¬ 
lation. Therefore, as this Court cannot say that said 
provisions would have been enacted by Congress inde¬ 
pendently of the attempted extension of the Ball Rent 
Law, the hotel regulations must be held to fall with 
the Rent legislation. 

Section 121 of the Act of October 22, 1919, creating 
the Rent Commission, does not save the hotel pro¬ 
visions in the act of May 17,1924. The “saving clause” 
in the former Act reads: 

“If any clause, sentence, paragraph or part 
of this title (namely, Title II on Distrct of Co¬ 
lumbia rents) shall be adjudged * * * to 

be invalid * * * such judgment shall not 

affect, impair, or invalidate the remainder 
thereof * * *.” (Italics ours) 

It thus appeal's that this clause had reference merely 
to the various provisions of the Ball Rent legislation, 
indicating that Congress intended to enact each and 
every such provision irrespective of the invalidity of 
any other provision in said Rent Law. This clause is 
not a declaration by Congress of its intention to enact 
hotel provisions that might be incorporated in the Rent 
legislation at some future date, irrespective of the va¬ 
lidity of the Ball Rent Law. 

Moreover, the only means by which the “saving 
clause” of the former Act can be said to affect the hotel 
provisions at bar is that said “saving clause” was in¬ 
corporated by reference and reenacted in the Act of 
May 17, 1924. But on this date, the Act of October 
22,1919, of which the saving clause, being Section 121, 
was a part, together with the amendments thereto, was 
void and of no effect, as determined by the Chastleton 
and Peck cases. The attempt made in the Act of May 
17,1924, to amend and extend the previous Rent legis- 
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lation was abortive and, hence, the “saving clause,” 
contained in the prior Rent Act, was not revived. There 
is no “saving clause” that can be read into the hotel 
provisions to enable this Court to say that Congress 
would have enacted said provisions as an independent 
measure had it known that the Rent legislation would 
be held invalid. The hotel provisions thus fall with 
the Rent legislation. 

The Act of May 17, 1924, is uncertain and inopera¬ 
tive as regards the attempted regulation of hotels. The 
provisions of Section 3 in substance require a fixing 
of hotel rates by the Commissioners of the District 
of Columbia, as such rates, once an original schedule 
has been set by the hotel proprietors, cannot be ad¬ 
vanced without the approval of said Commissioners. 
But no definition of “hotels” is given and it is thus 
impossible to apply the act. The hotels in the Dis¬ 
trict carry on both a transient and a lodging house 
business, and the bills filed below by these plaintiffs 
have shown that they do both a transient and lodg¬ 
ing house business. But lodging houses are clearly 
private institutions not subject to price regulation; 
Bailey vs. People, 190 Ill. 28 (1921). The enforce¬ 
ment of the hotel regulations would result in a denial 
of the equal protection of the laws and a deprivation 
of plaintiffs’ property without due process of law, as 
the lodging house business conducted by plaintiffs and 
other hotelkeepers would be regulated, whereas the 
business conducted by independent lodging house pro¬ 
prietors would be favored; Bailey vs. People, ut supra. 

The court cannot interpolate definitions and limita¬ 
tions to cause an equal and fair operation of the act; 
U. S. vs. Reese, 92 U. S. 214, 221 (1875). The hotel 
provisions thus are inoperative, as their enforcement 
would violate the due process clause of the Fifth 
Amendment. 


42 


There is another fatal defect in the hotel provisions, 
and that is the omission of any standard or criterion 
by which the Commissioners of the District of Co¬ 
lumbia are to exercise the power conferred upon them 
to grant or refuse requests for increases in hotel 
charges. Congress, of course, under Article 1, Section 
8, Clause 17, of the Federal Constitution, has plenary 
legislative authority over the District, but it may not 
delegate this legislative authority to an administrative 
board without prescribing the criterion and standard 
by which that board is to exercise its powers; Wichita 
R. R. vs. Public Utilities Commission, 260 U. S. 48, 
58-59 (1922), Mr. Chief Justice Taft saying: 

“The maxim that a legislature may not dele¬ 
gate legislative power has some qualifications, 
as in the creation of municipalities, and also 
in the creation of administrative boards to ap¬ 
ply to the myriad details of rate schedules, the 
regulatory police power of the State. The lat¬ 
ter qualification is made necessary in order that 
the legislative power may be effectively exer¬ 
cised. In creating such an administrative 
agency the legislature , to prevent its being a 
pure delegation of legislative power , must en¬ 
join upon it a certain course of procedure and 
certain rules of decision in the performance of 
its function . It is a wholesome and necessary 
principle that such an agency must pursue the 
procedure and rules enjoined and show a sub¬ 
stantial compliance therewith to give validity 
to its action.” (Italics ours) 

The Act of May 17, 1924, prescribes no procedure or 
rules of decision to govern the Commissioners in the 
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exercise of their power over rate increases of hotels, 
and the Act, therefore, is an abortive attempt by Con¬ 
gress to delegate its non-delegable legislative au¬ 
thority. 

There is a very fundamental objection to the hotel 
provisions now under discussion and that is the want 
of power in Congress to regulate and determine the 
prices to be charged by hotels. It is clear that the 
rights of plaintiffs and other hotel proprietors in the 
District of Columbia to bargain and contract with 
their guests and to let out rooms and accommodations 
are property interests within the protection of the due 
process clause of the Fifth Amendment; Children’s 
Hospital vs. Adkins, 52 Appeals D. C. 109 (1922); 
Adkins vs. Children’s Hospital, 261 U. S. 525 (1922). 
Price regulation by Congress can be justified only 
on the ground that the hotel business sought to be 
regulated is quasi public within the doctrine that com¬ 
mon callings may be regulated by the State; Adkins 
vs. Children’s Hospital, ut supra. It is submitted 
that the modern hotel, as conducted in the District of 
Columbia, is not a quasi-public business subject to 
legislative price fixing. The law of inns and innkeep¬ 
ers grew up in England at a time when carriage of 
goods was difficult and infrequent, but travel by men 
and horses was relatively easy and of common oc¬ 
currence. These travellers were unable to carry their 
provisions with them and the prevalence of highway¬ 
men rendered protection at night absolutely essential. 
It, therefore, was necessary that houses be established 
at convenient stopping places on the routes of travel 
where persons could obtain food and lodging and pro¬ 
tection. In those times, there was not sufficient com¬ 
petition to protect the traveller from exorbitant 
charges or to insure his reception. The king, there¬ 
fore, provided for his subjects, who were in need of 
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shelter and protection and entertainment, the law be¬ 
ing developed, both by statute and judicial decision, 
that innkeepers owed certain peculiar duties to the 
transients who were their guests. Among other 
phases, supervision of the rates charged was evolved. 
A very graphic description of the origin and growth 
of travel and the resulting law governing innkeepers 
is given by Professor Joseph H. Beale, of Harvard 
Law School, in his book on the Law of Innkeepers 
and Hotels, pages 3 and 4, 10 and 11. 

Such conditions do not prevail today, and there is 
no inherent reason for classing a modem hotel as a 
public calling subject to price regulation by the State. 
As averred by plaintiffs, there are about one hundred 
hotels in the District of Columbia, with prices varying 
from 50 cents per day upward to several dollars. The 
traveller has ample opportunity to bargain for accom¬ 
modations suited to his desires and purse. Moreover, 
there is no longer the same necessity for protection 
from marauders; the mushroom growth of tourist 
camps within the last few years proves this. The con¬ 
gressional act under discussion, in seeking to regulate 
hotel charges, deprives hotelkeepers in the District of 
Columbia, and these plaintiffs in particular, of their 
liberty and property without due process of law; Twin¬ 
ing vs. N. J., 211 U. S. 78 (1908). In this case, Mr. 
Justice Moody said, at page 101: 

“It does not follow, however, that a procedure 
settled in English law at the time of the emigra¬ 
tion, and brought to this country and practiced 
by our ancestors, is an essential element of due 
process of law. If that were so the procedure 
of the first half of the seventeenth century 
would be fastened upon the American juris¬ 
prudence like a straight jacket, only to be un¬ 
loosed by constitutional amendment.” 
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It being no longer proper, because of changed eco¬ 
nomic and material conditions affecting travel, to class 
hotels as they are conducted today as a public calling, 
rate regulation by Congress is invalid, under the prin¬ 
ciples and holding of Adkins vs. Children's Hospital, 
261 U. S. 522 (1922). Mr. Justice Sutherland, in de¬ 
livering the opinion of the court, at page 561, made a 
peculiarly pertinent remark. He said: 

“To sustain the individual freedom of action 
contemplated by the Constitution, is not to strike 
down the common good but to exalt it; for 
surely the good of society as a whole cannot be 
better served than by the preservation against 
arbitrary restraint of the liberties of its consti¬ 
tuent members." 

The Children's Hospital case was followed by two 
cases involving the Kansas Industrial Court. In the 
first decision, in 262 U. S. 522 (1923), the court held 
that even though a certain industry might be affected 
with a public interest, the State could not impose any 
and all regulations its legislature might desire to enact, 
but must confine itself to such regulation as was essent¬ 
ial to protect the public interest and still allow the in¬ 
dividual, engaged in that business, freedom of con¬ 
tract and the right to employ his property as he saw 
fit. When the case again came before the United 
States Supreme Court, in a decision handed down 
April 13, 1925, Mr. Justice Van Devanter rendered an 
opinion reiterating the former holding and citing with 
approval Adkins vs. Children's Hospital in 261 U. S. 
(Wolff Packing Co. vs. Court of Industrial Relations, 
267 U. S. 552). The Children's Hospital and Wolff 
cases show the disfavor in which paternalistic legisla¬ 
tion is held, and it is submitted that in view of the 
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present status of hotels, the rate features of the Act of 
May 17, 1924, are unnecessary to the protection of the 
public and thus within the bar of the two cases just 
cited. 

The failure of the Act to prescribe a mode of judicial 
review of the action of the Commissioners on requests 
for an increase in hotel charges, is also a fatal defect; 
Chicago, etc., Ry. Co. vs. Minnesota, 134 U. S. 418, 456 
and 458 (1889); Ohio Valley Co. vs. Ben Avon Bor¬ 
ough, 253 U. S. 287, 289 (1919) and cases there cited. 
In other words, the action of an administrative board, 
fixing or passing upon rates and prices to be charged 
in any certain business, must be subject to judicial re¬ 
view by a court free to pass upon the evidence and to 
draw its own conclusions as to the reasonableness of 
the action by said administrative board. In the con¬ 
gressional act of May 17, 1924, there is no provision 
for such, or any, judicial review of the Commissioners’ 
action in passing upon a request for an increase in 
hotel charges. There is no such review possible in the 
absence of specific statutory provision, as mandamus 
would not lie because of the free and uncontrolled 
power vested in the Commissioners, to be exercised in 
their discretion; 38 C. J. 659-660, Sec. 199; Ibid. 678, 
Sec. 229; Ibid. 680, Sec. 234. No criterion is even set 
for the guidance of the Commissioners. 

Nor would a mandatory injunction issue to com¬ 
pel a public officer to perform his duty, the remedy, 
if any, being by mandamus; 32 C. J. 251, Sec. 
394; Ibid. 250, Sec. 390V2- The discretion vested in 
the Commissioners is a further objection to the grant¬ 
ing of such an injunction; 5 Pomeroy’s Equity Juris¬ 
prudence, 3d ed., 606, Sec. 342. 

No other form of judicial relief would constitute 
the review necessary under the Chicago Railroad and 
Ohio Valley Company cases. Any relief that a hotel- 
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keeper, aggrieved by an arbitrary refusal by the Com¬ 
missions to grant a requested increase in charges, 
might have through a suit in equity to enjoin action 
by the Commissioners against him for charging in¬ 
creased rates without their approval, would not con¬ 
stitute the requisite judicial review. Such suit for in¬ 
junction would be outside the statute regulating hotel 
rates, as the hotelkeeper would be violating the provi¬ 
sions of said Act and requesting aid of the court of 
equity to protect him from the consequences of such 
violation. It, therefore, is submitted that the hotel 
provisions are void because there can be no proper 
mode of judicial review of the Commissioners' action. 

It is to be noted that the only jurisdiction in the 
United States having a statute similar to the hotel 
provisions at bar is Iowa, Section 2514—M 7 of the sup¬ 
plement to the Code of 1913, providing that the price 
of each room per day per person should be posted in 
each room and should not be increased until the man¬ 
ager had given the hotel inspector sixty days' notice 
and received permission to make the contemplated in¬ 
crease. But there has been no case involving this 
statute, and it is submitted that the mere existence of 
such a provision on the statute books of Iowa is of no 
bearing in determining the validity of the congres¬ 
sional act at bar. 

The only modern case involving legislative regula¬ 
tion of hotel rates (but not concerning legislative fixing 
of such rates) is that of State of Ohio vs. Norval Hotel 
Co., 103 Ohio State 361, 19 A. L. R. 637, decided 

October 4, 1921. This case involved Section 843-18, 
Throckmorton's Ohio General Code, 1921 edition, 

requiring the posting in each room of the price 
of that room and the filing with the State Fire Marshal 
of a list showing such prices, no advance to be made 
without twenty days' written notice to the State Fire 
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Marshal. The defendant hotel company was indicted 
for charging in excess of the posted rate without previ¬ 
ously filing with the State Fire Marshal notice of such 
increase. The Ohio Supreme Court held that the sus¬ 
taining by the trial court of defendant’s demurrer was 
erroneous, but it is to be noted that the case did not 
involve the legislative fixation of hotel rates. Indeed, 
Mr. Justice Johnson, in delivering the opinion of the 
Ohio Supreme Court, said: 

“The legislature does not attempt to fix the 
price of any room in a hotel. It does not re¬ 
quire that the hotel shall furnish its accommo¬ 
dations or its services at any particular rate, 
but the General Assembly did make the regula¬ 
tion that when the hotel company has fixed its 
rate, it must file a schedule of the same with 
the fire marshal, and when it exercises its un¬ 
doubted privilege of raising the rate f it must 
file the new schedule with the fire marshal and 
allow the same to be on file twenty days before 
the new rate goes into effect.” (Italics ours) 

Counsel submit that appellees cannot point out any 
present-day authority upholding the validity of a leg¬ 
islative act attempting to fix the rates to be charged 
by hotels as they are operated under modern condi¬ 
tions. Appellants believe there is no such authority 
vested in the legislature, and that the congressional 
act of May 17, 1924, is unconstitutional and void. 

CONCLUSION 

Counsel have demonstrated that a court of equity 
has jurisdiction to enjoin administrative officials from 
attempted enforcement of an unconstitutional and 
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void statute, whereby property rights of plaintiffs 
would be infringed if an injunction be refused. Many 
authorities have been cited in support of this propo¬ 
sition and all the cases relied upon by appellees in the 
court below in presenting their motion to dismiss have 
been discussed fully and distinguished from the case 
at bar. Counsel have shown further that the hotel pro¬ 
visions of the Act of Congress, approved May 17,1924, 
are unconstitutional and void, thereby rendering the 
averments of plaintiffs’ original bill and amended and 
supplemental bill sufficient to entitle them to injunctive 
relief. 

It is urged, therefore, that the decree of the lower 
court, dismissing plaintiffs’ original and amended and 
supplemental bills, was erroneous and should be re¬ 
versed by this Honorable Court, and the cause re¬ 
manded with instructions to grant the relief prayed 
in said bills. 

Respectfully submitted, 

E. F. Colladay, 

B. B. Pettus, 

Charles C. Cooper, Jr., 
Attorneys for Appellants. 

Colladay, Clifford and Pettus, 
of Counsel. 
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Statement of Facts. 

This case is before the Court on exceptions taken to the 
ruling in the Supreme Court of the District of Columbia on 
a motion to dismiss tiled to the original bill in equity and 
the amended and supplemental bill, which motion was ar- 
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gued and considered by the Court, together with the rule to 
show cause issued on the original and the amended and sup¬ 
plemental bill. The sole question considered by the court 
below was the question of jurisdiction, and the original and 
supplemental hills were dismissed solely for want of jurisdic¬ 
tion, as is clearly stated in the decree signed by the Court, 
a copy of which is found in the record (Record, page 24). 
The question before this Court, therefore, is simply and 
solely the question of whether or not equity will interfere bv 
injunction to stay prosecutions brought under an alleged un¬ 
constitutional law when the law expressly provides that vio¬ 
lations of its terms shall constitute guilt of a misdemeanor 
and convictions had under the provisions of the law entail 
a line. 

The law in question is the Act of Congress approvet I May 
17, 1924, and is here set forth in full. 

“Be it enacted by tl(e Senate and House of Repre¬ 
sentatives of the United Staff s of A meriea in t'onyress 
assembled, That it is hereby declared that the emer- 
genev described in Title 11 of the Food Control and 
the District Rents Act still exists and continues in 
the District of Columbia, and that the present hous¬ 
ing and rental conditions therein require the further 
extension of the provisions of such title. 

“Sec. 2. That Title 11 of the Food Control and 
the District of Columbia Rents Act, as amended, is 
reenacted, extended, and continued, as hereinafter 
amended, until the 22nd day of May, 1925, not¬ 
withstanding the provisions of section 2 of the Act 
entitled ‘An Act to extend for the period of two years 
the provisions of Title 11 of the Food Control and 
the District of Columbia Rents Act,’ approved October 
22, 1919, as amended, approved May 22, 1922. 
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“Sec. 3. That subdivision (a) of section 102 of 
the Food Control and the District of Columbia Rents 
Act, as amended by section 4 of such Act of May 22, 
1922, is hereby amended by striking out the figures 
*1924’ in said subdivision and inserting in lieu thereof 
the figures ‘1925’. 

“That the proprietor, manager, owner, or other 
person in charge of and conducting any hotel in the 
District of Columbia shall post in a conspicuous 
place in each room thereof a card or sign plainly 
stating the price per day of such room, and a copy 
of such rates for each room shall be filed with the 
Commissioners of the District of Columbia. In case 
the hotel is conducted on the American plan, the rates 
for meals shall he posted in a conspicuous place in 
each room of the hotel. Such cards or signs, both 
with reference to rooms and meals, shall be dated as 
of the day on which they are posted. The rates 
charged for rooms shall not he advanced in less than 
thirty days from the date of the approval of the said 
commissioners of the written application therefor, 
and in the event an advance in rates is granted the 
same requirements with reference to posting of notices 
and filing copies thereof with the Commissioners of 
the District of Columbia, as above provided, shall 

apply- 

“Any person, firm, or corporation who shall violate 
any of the provisions of this Act or who shall charge 
any guest a rate in excess of said posted rates shall be 
deemed guilty of a misdemeanor and upon conviction 
thereof shall be lined not less than $10 nor more 
than $100 for each offense. 

“The Commissioners of the District of Columbia 
are hereby charged with the enforcement of this Act.” 

Following the enactment of this law and before any prose¬ 
cutions brought thereunder, the appellants tiled their bill 
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in equity in the Supreme Court of the District of Columbia, 
alleging that, unless restrained, ihe Commissioners of the 
District of Columbia, who are charged with the enforce¬ 
ment of the law, would cause the appellants to be prosecuted 
for violating the terms and provisions of the Act. The bill 
also alleged an investment of over $40,000 of the plaintiffs 
in their hotel business and, that by reason of the long period 
such business had been conducted, and their acquirement 
of a reputation and good will of great value, that the en¬ 
forcement of the Act would result in compelling the appel¬ 
lants to curtail the sendees rendered their guests ami curtail 
the business itself, and. “perhaps, to operate at a loss or to 
abandon the business” (Appellants’ Brief, page 5). 

After the tiling of this bill and before any proceedings 
had thereon, a prosecution was tiled in the Police Court of 
the District of Columbia against the appellants alleging that 
they had violated the Act above sot forth by failing to post 
in each room of their hotel a sign stating the price per 
dav of said room and bad failed to tile with the Commis- 
sioners of the District of Columbia a copy ot the rates for 
the rooms in the hotel. This prosecution was instituted on 
the 23d dav of October, PJ24, and on the 18th dav of No- 
vember. 1024, and before any action whatsoever had been 
taken on the original bill, the appellants tiled their supple¬ 
mental bill, alleging the institution of proceedings in the 
Police Court for an alleged violation of the law in question. 
Thereupon, the appellees, on the PMh day of November, 
P>24, tiled their motion to dismiss the appellants' amended 
and supplemental bill, the grounds of the motion being, 
tirst, that the bill set forth no cause of action entitling the 
appellants to aid in a court of equity and, secondly, because 
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the hill showed on its face that the appellants had a plain, 
adequate, and complete remedy at law. Summarized, the 
facts of the case seem to be that the appellants claimed to 
have a large and profitable hotel business of long-continued 
operation in the District of Columbia which they allege will 
be seriously jeopardized, if not destroyed, if their rates for 
service to the public are regulated under the provisions of 
an Act of Congress providing for regulation of hotel rates 
in the District of Columbia and charging the Commission¬ 
ers with the enforcement of the law, violations of which are 
made misdemeanors and are punishable by fine; to avoid 
such interference with their business, the appellants ask that 
the appellees he restrained from attempting to enforce the 
law. 

ARGUMENT. 

The question involved is not novel in any sense, and has 
been repeatedly before this Court. In an opinion rendered 
on the ~>th day of March, 1923, in the case of Cave et al. vs. 
Rudolph et al. (o3 App. D. C., page 12), this Court reviewed 
the authorities, including the cases principally relied upon by 
the appellants here, and held that equity would not interfere 
to enjoin criminal proceedings for the enforcement of mu¬ 
nicipal ordinances unless such proceedings were instituted 
by a party to a suit already pending in equity to try the 
same right that is in issue there, or to prohibit the invasion of 
lights of property by the enforcement of invalid or void 
ordinances. Appellants have sought to distinguish this case 
from the case at bar by alluding to that part of the opinion 
which points out that the appellants in the Cave case had 
no peculiar right, interest, or franchise in the streets of the 
District of Columbia which did not belong to the public in 
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general, their rights being held only by lieense. It is sub¬ 
mitted that the allegations of the bill in the Cave case to the 
effect that the appellants in that case had invested in their 
business approximately one million dollars and gave employ¬ 
ment to approximately 1,000 persons, practically all of which 
investment would he wiped out if the municipal ordinances 
there sought to be restrained were enforced, which ordinances 
they claimed to be void and unconstitutional, constitutes an 
allegation of unwarranted interference with property rights 
as considerable and important to be conserved as the allega¬ 
tions of these appellants’ hill. In the Cave case, we had ap¬ 
pellants who were operating under licenses duly issued by the 
municipal authorities and who were engaged in a lawful 
business, and no real point of distinction seems to exist be¬ 
tween the situation there presented and this case, except 
that the one case involved the use of personal property and 
the other involves the use of real estate. As pointed out in 
the Cave case, “In case of an arrest under the ordinance the 
defendant would he entitled to contest its validity in that 

%j 

court (Police Court) upon the same principles as would he 
applicable in a court of equity. If the ordinance should he 
found invalid at law. the defendant would he discharged. 
Furthermore, the decision of the Police Court in such a case 
would be reviewable upon a writ of error to this Court. It 
appears accordingly that the final relief of such a defendant, 
and the mode of obtaining it. at law, would be as eflieient 
as in equity, and that in either case the decision upon the 
ordinance would be reviewable by this Court” (Cave vs. 
Rudolph, « r >:> App. D. C., page 14). The applicability of 
this language to the present ease is made more forceful when 
the court is advised of the status of the proceedings in the 
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Police Court, wherein the appellants here are defendants. 
The Police Court proceedings were stayed by agreement of 
counsel until the equity court had passed on the motion to 
dismiss the original and supplemental hill, and, upon that 
motion being sustained, the Police Court case was set down for 
argument and in due course argument was had, and the case 
now stands submitted in that court, having been fully argued 
by the appellants herein, who presented to the judge pre¬ 
siding in the Police Court every argument as to the un- 
constitutionalitv of the law which they could have presented 
in a court of equity. The other course of procedure which 
this Court pointed out in the Cave case as entirely feasible 
and equally expeditious and all-embracing not only has 
proven to be possible and feasible, but has actually occurred, 
and the only step remaining to be taken to determine the 
constitutionality of the law is for the judge of the Police 
Court to render his decision. Whatever that decision may be, 
it is entirely reasonable to suppose that an attempt will be 
made by application for a writ of error to review that case 
in this Court, and if this appeal should result in a reversal 
of the action of the Supreme Court of the District of Colum¬ 
bia in dismissing the original and supplemental bill, the 
situation might well be created of both the Supreme Court 
of the District of Columbia and the Court of Appeals of the 
District of Columbia entertaining at the same time and be¬ 
tween the same parties the same question. 

The prosecution in the Police Court was intended to be and 
is a test case of the constitutionality of fixing by law hotel 
rates in the District of Columbia, and was instituted by the 
appellees in view of the language of this Court in the case 
of Cave vs. Rudolph, supra, and in the case of Rudolph vs. 
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Lockwood (52 \V. L. R., 772). Tlie Court in the Lockwood 
case said: 


“* * * The rights of the plaintiffs arc fully 

protected by a defense in the police court against a 
criminal prosecution if one is attempted by the Dis¬ 
trict. The matters of which complaint is here made 
will be available as a defense in case a criminal prose¬ 
cution is attempted. It is to be presumed that the 
court will do justice and afford plaintiffs the protec¬ 
tion to which they are entitled. Furthermore, if they 
feel aggrieved by the action of the police court they 
may petition for review by writ of error in this court. 
The legal remedy therefor is speedy and complete.’’ 

• ^ , No attempt has been made here to discuss the <piestion 
J of the constitutionalitv of the Act of Congress for the rea- 
son that the motion to dismiss raised solely the question of 
jurisdiction in the court below, and it is submitted that that 
is the only question now before this Court. This is per¬ 
fectly apparent by reference to the final decree in this cause, 
which is set forth in the Record, page 24. 

It is, therefore, respectfully submitted, upon the authority 
of Cave vs. Rudolph, 53 App. D. C., page 12; Rudolph vs. 
Lockwood, 52 W. L. R., page 772, and the authorities therein 
reviewed that the action of the Supreme Court of the Dis¬ 
trict of Columbia should be sustained. 

F. H. STEPHENS, 

IlOB’T L. WILLIAMS, 

Attorneys for Appellees. 
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